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Fourth Annual Massachusetts Lawyers’ Institute 
New Ocean House, SWAMPSCOTT 


June 8 and 9g, 1945 





Program of the Institute 





ALL LAWYERS AND THEIR WIVES AND 
HUSBANDS ARE CORDIALLY INVITED 


Make Reservations with 
Puitip A. HENDRICK, CHAIRMAN 


111 DEVONSHIRE STREET, BOSTON 


THE REGISTRATION FEE (NOT APPLICABLE TO THE WIVES AND 
HUSBANDS OF THOSE ATTENDING) WILL BE TWO DOLLARS FOR 


ALL OR ANY PART OF THE SESSIONS. HOTEL RATES WILL BE 
FOUND ON PAGE FOUR. 


Program 





FRIDAY, JUNE 8 


12.30-2.00 p.m. Registration and luncheon. 
Wi.uiaM E. Futter of Fall River, Presiding. 


Open discussion of the plan for complete organiza- 
tion of the bar of Massachusetts prepared for discus- 
sion as a progress report of the committee of twenty- 
five appointed to study the subject pursuant to the 
address of former president Mayo A. SHATTUCK and 
the vote at Swampscott in June 1944. Copies of the 
plan will be distributed at the meeting. It will be 
explained by DanreL W. LINCOLN of Worcester, a 
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member of the committee. LoweLi S. NICHOLSON of 
Boston will open the discussion in favor of the plan 
of complete organization of the bar and RICHARD 
Warr will open for the opposition. No other subject 
has been appointed for the Friday afternoon session 
and it is earnestly hoped that the attendance will be 
large and the discussion from the floor interesting 
and sustained. This will be the occasion for each 
member to get his ideas “off his chest” on the im- 
portant subject of integration. 


Cocktail hour. 
Dinner. 


Address by CARLYLE Hott, the well-known war cor- 
respondent recently returned from Europe. 


SATURDAY, JUNE 9 


Hon. Greorce R. Stosss of Worcester, Presiding. 


PROFESSOR E. MERRICK Dopp of Harvard Law School 
will speak on “The Supreme Court and Organized 
Labor,” with opportunity for questions and discus- 
sion. 


Annual Meeting of the Massachusetts Bar Associa- 
tion. Reports of the President and Treasurer and of 
committees on organization of the bar; postwar work, 
and the Federal Administrative McCarran-Sumners 
procedure bill. 


Luncheon. 


Discussion of proposed Federal Court of tax appeals 
and other tax law proposals. (See article by Pror. 
GRIswoLp in Harvard Law Review for October, 1944, 
and an article in the same review for April, 1945.) 
The tax court plan is supported by the Commissioner 
of Internal Revenue in Washington and is now being 
urged upon congressmen. The discussion will be 
opened by Rosert N. MILLER, Esquire, of Washing- 
ton, D. C. (formerly U. S. solicitor of Internal 
Revenue), of the firm of Miller & Chevalier and a 
member of the council of the taxation section of the 
American Bar Association. 
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4.00 Committee Meetings. 
5-30 Cocktail hour. 
7.00 INSTITUTE DINNER. Puiuir A. HeEnprick, Chair- 


man and Toastmaster. 


Remarks of Welcome. Epwarp O. Procror, Presi- 
dent of the Massachusetts Bar Association. 


Brief Remarks by Governor MAvRIcE J. Tosin. 


Brief Remarks by HonoraBLeE Frep T. Fiexp, Chief 
Justice of the Supreme Judicial Court. 


Address by HonoraAsL_e Haroip H. Burton, United 
States Senator from Ohio. “International Stability Is 
a Domestic Necessity.” 


Owing to the ODT regulations of the Federal Government there is 
a quota limiting to fifty the registration at the Institute of persons 
from outside a thirty-mile radius of Boston. Within that radius there 
is no limit under the Federal regulations and there is the opportunity 
for a large attendance from the metropolitan district. The sooner 
reservations are made, the better. 


SPECIAL CONVENTION RATES AT NEW OCEAN HOUSE 
Including Room and Meals 
Daily Per Person Including Room and Meals 
DousLeE Rooms with Batu, Twin Beds . é . . $8.00 and $8.50 
DousBLE Rooms with BATH, THREE Beds . 


7.00and 7.25 
LarcE Rooms with Batu, Four Beds 6.75 and 7.00 
DousLe Rooms with RUNNING WATER, TwIN Beds . 7.00and 7.25 
SuiTEs, 2 Double Rooms, bath between, Four Beds . 7.50 and 8.00 
SulrEs, 2 Double Rooms, bath between,*Six Beds . . 6.75 and 7.00 


SINGLE Rooms with BATH . P - 10.00 and 11.00 
SINGLE Rooms with RUNNING WATER : 8.00 and 9.00 
Cuoice Corner Rooms with BATH, Twin Beds. . 9.50 and 10.00 
Cotrace DousLe Rooms, Twin Beds, BATH CONNECTIONS7.50 and 7-75 


CotraGE SINGLE Rooms and BATH . g.ooand 9.50 





The Institute Dinner on Saturday evening will be included, at no 
extra charge, as one of their three meals in the daily rates of hotel 


guests. For those who are not guests of the hotel the charge will be 
$3.15, tax included. 
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MESSAGE FROM THE PRESIDENT OF THE 
MASSACHUSETTS BAR ASSOCIATION 


President Simmons of the American Bar Association has 
vigorously championed the view that Bar Association and their 
representative groups should not limit their expressions of opinion 
on matters of public interest to those which affect directly the 
practice of their profession but should offer the benefit of their 
training in public matters on governmental questions outside 
the confines of the practice of law. 

The member of the Association, as at present organized, can- 
not as a practical matter be polled for their opinions, as public 
exigencies arise. It may be that sometime, under an organization 
such as the so-called “Integration” plan contemplates, that may 
be done. But at present the only practical medium of expression 
is the Executive Committee, which obviously has no right to 
speak for the Bar in general, or even for the Association as a 
whole. Its expressions can carry only the weight of the considered 
judgment of the representative members who compose it. 

It was with these thoughts in mind that your committee this 
year has approached some of the vital problems before our State 
Legislature. We have, for instance, without hesitation, opposed 
the abolition of the Appellate Tax Board, and the imposition 
upon the trial judges in capital cases of the responsibility of de- 
ciding between death and life sentences. On both these questions 
the Legislature has found itself in accord with our opinions. We 
have likewise opposed a constitutional amendment to authorize 
the Legislature to fix a compulsory retirement age for judges. 
These of course are all problems directly connected with the 
practice of law. 

After great deliberation your committee decided that it was 
also its duty to express its opposition to the proposed “anti- 
discrimination” bills before the Legislature (except that limited 
to the civil service). Fully appreciating the high motives of 
the proponents of such legislation and the delicacy of the issues 
involved, we decided nevertheless to risk the danger of being 
misunderstood and to communicate to the Legislature a carefully 
formulated expression of our reasons against its adoption. Our 
letter to Chairman Haley of the Committee on State Administra- 
tion is printed in this issue (at pp. ). We venture to hope 
that we have expressed the views of the great majority of our 
members. Letters from members by way of approval or criti- 
cism will be appreciated. 
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The Committee of 25 on Integration of the Bar appointed by 
the President in conformity with the proposal of past president 
Mayo A. Shattuck adopted at last summer’s meeting, has com- 
pleted adraft plan for discussion and will report to the coming 
annual meeting at Swampscott. This committee has done a 
thorough, lawyer-like job and is entitled to the thanks of the 
whole Bar. I hope that many of you will be at Swampscott on 
Friday, June 8th, when the printed report will be before the 
Institute for discussion. 

As we go to press our sympathies and hearty best wishes go 
to our past president Mayo A. Shattuck, who has recently under- 
gone a serious operation at the Phillips House, Boston. We shall 
greatly miss you at Swampscott this year, Mayo, and can only hope 
that the splendid work which you have done for the Association 
may be worthily carried on. 

Epwarp O. Proctor 


Notice oF THE 34TH ANNUAL MEETING OF THE 
MASSACHUSETTS BAR ASSOCIATION 


The 34th Annual Meeting of the Massachusetts Bar Association 
will be held at the New Ocean House, Swampscott, on Saturday, 
June 9, 1945, at 11.30 a.m., in connection with the Massachusetts 
Lawyers’ Institute, for the reports of the President and Treasurer 
and of Committees, election of officers for the ensuing year, and 
of such other business as may come before the meeting. 

The report of the Nominating Committee appears below. 

FRANK W. GRINNELL, Secretary 





REPORT OF THE NOMINATING COMMITTEE 


The Nominating Committee herewith submits its nominations for officers 
of the Massachusetts Bar Association for the ensuing year: 


President: Epwarp O. Proctor of Newton 


Vice-Presidents: Hon. Louis 8. Cox of Lawrence 
JoHN E. HANNIGAN of Boston 
Guy NEWHALL of Lynn 
JAMES M. ROSENTHAL Of Pittsfield 
CHARLES P. Ryan of Fall River 
JEORGE R. Stosss or Worcester 


Secretary: FRANK W. GRINNELL of Boston 

Treasurer: Horace E. ALLEN of Springfield 

Members at Large — Board of Delegates: 
Morris R. BRowNeE tt of New Bedford JouHn BH. PeaKkes of Newton 
Harotp S. R. Burrinton of Fall River Lispenarp B. PHisterof Newbury 
JAMES S. BuLKLEY of Springfield Ricuarp Wart of Boston 


W. Artuur Garrity of Worcester 
Respectfully submitted, 
Owen A. Hospan Wru1umM A. O’HEARN 
JAMES J. KERWIN ArTHUR E. SEAGRAVE 
Exvias FYELb, Chairman 
The majority of the Board of Delegates consists of the presidents, 

(locally chosen) or their delegates, of 14 bar associations. The other mem- 
bers are the president, secretary, treasurer and seven members at large. 
Under the by-laws, other nominations may be made in writing to the 
Secretary before the meeting. 
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IN RETROSPECT 


Editorial Note on Beginning the Thirtieth Volume 
of the Massachusetts Law Quarterly 


As this periodical began its career in 1915 before many of the 
lawyers of today began practice a brief review of the history of 
legal literature in Massachusetts prior to 1915 may be of interest 
to our present readers. 

Our periodical literature practically began in 1815 with the 
founding of the North American Review which was planned to 
appeal to all the professions and the first thirty volumes con- 
tained a considerable number of legal articles by Judge Story 
and others, a number of them being parts of the codifying fever 
which started in Massachusetts before it afflicted New York. This 
forgotten Massachusetts story will be found in the “Quarterly” 
for August 1916. 

Dane’s “Abridgment of American Law” began to appear in 
1823 and its proceeds were devoted to establishing the Harvard 
Law School and enabling Judge Story to write his treatises. 
But the bar was not content wih occasional articles in a law 
magazine and the “American Jurist” began to appear in 1829 
to stimulate interest in “jurisprudence.” In 1839 a more practi- 
cal periodical for active practitioners began with the title of “The 
Law Reporter” and continued monthly until the sixties under 
the editorship of Peleg W. Chandler, one of the ablest and wisest 
lawyers of his generation. These volumes while dealing with 
American law in general contained much interesting informa- 
tion about Massachusetts law and practice. After this publica- 
tion ceased, about 1870 the American Law Review was started 
in Boston with Oliver Wendell Holmes Jr. as one of its earlier 
editors. This was also devoted to American law in general, but 
contained more or less Massachusetts information in articles or 
notes, until 1882, when it migrated to the Middle West. There- 
after, if we remember correctly, there was no regular legal 
periodical in Massachusetts during the remainder of the century 
except the Harvard Law Review, which began about 1887. That 
was also a general law magazine. There were occasional reports 
of the Boston, or other, bar associations. 

Following Roscoe Pound’s famous address in St. Paul in 
1906 on “Causes of Popular Dissatisfaction with the Adminis- 
tration of Justice” the American bar began to wake up to what 
was happening, or not happening, in the profession. The Ameri- 
ean Bar Association, founded in 1878, began to grow and func- 
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7 
tion and state bar associations had been organized. The Massa- 
chusetts Bar Association, organized in 1909 by men from all over 
the Commonwealth with Hon. Richard Olney as its first presi- 
dent, was one of the later ones. The American Judicature Society 
Journal began its distinguished career of stimulating professional 
thought in the states about 1913. 

In June 1915 Dean Wigmore published a note in the Lllinois 
Law Review on the need of state law reviews to stimulate local 
professional thought and provide a medium through which the 
bar might help to perform its critical and suggestive function 
of sharing in the development of local law, as most general law 
reviews reached relatively few lawyers in any one state. Hon. 
Henry N. Sheldon, then recently retired from the Supreme 
Judicial Court, was president of the Massachusetts Bar Associa- 
tion and under his supervision, and that of Hon. John W. Ham- 
mond and George R. Nutter (later president) as his colleagues on 
the publication committee, the Massachusetts Law Quarterly was 
started in December 1915. Its purpose, which has been main- 
tained, was to deal primarily with Massachusetts law and legal 
history in its practical bearing on current and continuing prob- 
lems of law and practice, judicial organization and constitu- 
tional government both local and federal. All the County law 
libraries have a set as it has been sent to them without charge 
since the beginning. 

If those readers who are not familar with the contents of 
earlier velumes will glance at the “Consolidated Contents” of 
the first twenty-three volumes from 1915 to 1938 (see “Quar- 
terly” for December 1938), they will find the story of almost all 
the legal developments in Massachusetts since the beginning of 
the century, and much statutory and constitutional history (pos- 
sibly bearing on interests of their clients) which can be found 
nowhere else. They may find, also, the answer to the questions, 
sometimes asked, “What does the State Bar Association do? 
Why should I join it? What is there in it for me?” The 
only short answer to those questions is that Massachusetts 
lawyers today are serving their clients and earning their living 
under more convenient modern professional conditions which 
have been gradually brought about by the Massachusetts Bar As- 
sociation, not, of course, alone, but in cooperation with others, 
and frequently as an initiating and suggestive body. 

The “Consolidated Contents” will also show that during the 
past thirty years the bench and bar have been more fully in- 
formed of what was going on in their profession than ever before 
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— at least since the passing of the “Law Reporter” about 1866. 
And this information has been followed by practical results in 
legislation and practice, although many lawyers are unconscious 
of the story. For the past 10 or 15 years the “Quarterly” has been 
cited in Shepard’s “Citations” and since the Tercentenary Edi- 
tion of the General Laws, in the “Annotated Statutes.” 

The Massachusetts Law Quarterly was we believe, the first to 
follow Dean Wigmore’s suggestion. Almost every state now has 
a law review of some kind. Members of the Association may be 
gratified to know that in the Quarterly’s 20th year Dean Wigmore 
wrote from Tokyo that he regarded it as the best of its kind; and 
that, still later, the American Judicature Society Journal for 
February 1939 (p. 229) contained the statement quoted in a report 
by the late Henry R. Mayo of Lynn, when president of the 
Association, 


“The oldest bar association Journal in the country and in 
many respects the best through all its twenty-three years is 
the Massachusetts Law “Quarterly.” 

Without assuming the correctness of these friendly flattering 
comments we think the members of the Association, whose dues 
have made the publication possible, may like to know that these 
comments have been made by men familiar with the legal litera- 
ture of the nation. The officers of the Association hope to make the 
publication continue to deserve them, as much as possible, as well 
as to serve the bench and bar and the public in other varied ways, 
as in the past, so far as the resources of the Association will 
permit. 


SENATE — No. 122 
PROPOSAL FOR A LEGISLATIVE AMENDMENT OF THE CONSTITUTION 


PROVIDING THAT THE GENERAL COURT MAY PRESCRIBE A RE- 
TIREMENT AGE FOR JUDGES. 


(Passed by a Joint Convention of Both Houses in 1943 and now 


pending on the question of submission to the people at the 
State Election in 1946) 





ARTICLE OF ADMENDMENT. 

Section 1. Article LVIII of the articles of amendment to the 
constitution is hereby annulled and the following is adopted in 
place thereof : — 

Article LVIII. Article I of Chapter III of Part the Second 
of the constitution is hereby amended by the addition of the fol- 
lowing words: — and provided also that the governor, with the 
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consent of the council, may after due notice and hearing retire 
them because of advanced age or mental or physical disability 
and provided also that the legislature, by a vote, taken by the 
yeas and nays, of two-thirds of each house of the general court 
present and voting thereon, may prescribe a compulsory retire- 
ment age for all judicial officers. Any such retirement shall be 
subject to any provisions made by law as to pensions or allowances 
payable to such officers upon their voluntary retirement. 

Section 2. This article shall apply to all judicial officers in 
office upon the date of its adoption. 


STATEMENT OF REASONS FOR OPPOSING THE AMENDMENT 


March 12, 1945 
Chairman, Committee on Constitutional Law 
State House 
Boston, Massachusetts 
Dear Sir: 


At a meeting of the executive committee of the Massachusetts 
Bar Association on Saturday, March 10, 1945, the proposed 
amendment (Senate 122) to provide that the legislature might 
prescribe a compulsory retirement age for judges was considered. 
It was the opinion of the committee that the amendment would 
be a mistaken step from the point of view of the public; that it 
would unsettle the tenure of judges which has been fixed by the 
Constitution ever since 1780 and has served the Commonwealth 
well. One of the elements of strength of the Commonwealth dur- 
ing the past one hundred and sixty-five years has been the fact 
that it has retained a complete separation of the judiciary from 
the other departments and has retained the original provision 
for appointment of judges with tenure during good behavior. As 
evidence of this fact it is noticeable that in California and 
Missouri they have already shifted from an elective judiciary to 
a form of appointive system and a similar movement is actively 
supported in a number of other states because of unfortunate 
experience. Of course no system always works perfectly but the 
committee feel that the proposed amendment subjecting the re- 
tirement age to legislative changes would be inconsistent with 
the spirit of our constitutional separation of the legislative and 
judicial departments and by substituting an uncertain variable 
tenure for the present tenure would weaken the judicial depart- 
ment in a way which is not in the public interest. 

The 58th amendment now provides for retirement “because of 
advanced age or mental or physical disability.” 

The committee requested me to communicate to you their 
opinion that the best interests of Massachusetts will be served by 
the defeat of the proposed amendment. 


Respectfully yours, 
Epwarp O. Proctor 
President 
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STATEMENT OF MEMBERS OF THE EXECUTIVE COMMITTEE IN 
REGARD TO THE PENDING ANTI-DISCRIMINATION BILLS. 


Since this letter was written a bill — House 1934 was reported 
by the Committee on May 17 and is now pending. A Reprint of 
this bill (the so-called “Curtis Bill”) will be found at the end of 
this number. 


Honorable Cornelius F. Haley 

Senate Chairman 

Committee on State Administration 

State House 

Boston, Massachusetts April 18, 1945 


Dear Sir: 


The report of the special commission (House 337) and the 
other bills (including the so-called “Curtis bill”) relative to 
anti-discrimination and the recent New York statute on the sub- 
ject have been considered by the executive committee of the 
Massachusetts Bar Association. 

The bill proposed by the majority of the special commission 
in its report (House 337) which is directed against discrimina- 
tion in civil service appointments from the certified list in the 
government service seems to us unobjectionable as it does not 
involve the far-reaching experiment of compulsion in all the 
private business in the Commonwealth. We believe that any 
legislation at this session of the legislature should be limited 
to the provisions of that bill. [See Bill on page i 3 

As to the other bills, we understand that the proponents 
(other than the majority of the special commission) have agreed 
to support the so-called “Curtis bill” modeled on the recently 
passed New York statute. The undersigned members of the execu 
tive committee believe that the enactment of this legislation at 
this time would be unwise. We reach this conclusion and submit 
our views to your committee for the following reasons: 


1. The subject is a very emotional matter, on which, un- 
fortunately, many men, of whom some are employers, 
some employees and some customers, have strong preju- 
dices. To compel men, against their wishes, to employ 
others who are, however unreasonably or unjustly, un- 
welcome either to their employers or to their fellow em- 
ployees, or to customers, would, in our opinion, tend to 
accentuate and deepen the very prejudices which the bill 
seeks to allay. 
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There are many sorts of employment, notably in the 
offices of lawyers, doctors, and other professional and 
business men where a confidential relationship based 
upon mutual sympathy and esteem is essential. This could 
not exist under any system of forced employment. 

The bill sets up a new government bureau with inquisi- 
torial powers over all businesses and professions outside 
of the narrowly exempted groups. At a time when the 
public looks forward hopefully to less interference from 
government at the end of the war, and when Massachu- 
setts needs to attract business to provide jobs for return- 
ing service men, it is proposed to expand bureaucratic 
supervision into an entirely new field, in which the mo- 
tives of all employers, with the few exemptions noted, 
would be subject to investigation and. administrative ac- 
tion. The bill provides no adequate recourse to the courts 
for a person, who with complete sincerity, may believe he 
is being unjustly treated by the proposed administrative 
commission. He never can have his case heard by a jury. 
This is most important in a situation where the question 
whether he has done right or wrong depends wholly upon 
his motive. 

The exemptions do not seem reasonable. If it is wrong 
for a business or professional man to refuse employment 
to an applicant because of his race or other specified 
reason, it would seem wrong for a religious, charitable 
or educational institution to do so. If institutions within 
these categories who sponsor this legislation believe it to 
be beneficial, surely they should set the example by seek- 
ing to subject themselves to its operation rather than 
obtaining exemption from it. 

There are grave doubts as to the constitutionality of the 
proposed legislation. We believe that the opinions of the 
Justices of the Supreme Judicial Court should be sought 
before the enactment of such legislation. 

In our opinion, in view of the country’s unfortunate ex- 
perience with the prohibition law, Massachusetts should 
not risk the dangers of this legislation until we have seen 
how it has worked in New York. 


We appreciate with sympathy and with respect the sincerity 
of the supporters of the proposed bill, but the question before 
your committee and the legislature is not merely one of worthy 
purpose; it is a question of practical judgment whether the bill 
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will do more harm than good and create new evils affecting all 
the business and other activities in Massachusetts of every de- 
scription. On this practical question as our judgment is against 
the passage of the bill we feel that we should express our judg- 
ment for what it is worth as citizens of the Commonwealth with 
a sincere desire to assist your committee in considering the pub- 
lic welfare. In so doing we do not represent the Massachusetts 
Bar Association as a whole as there has been no opportunity to 
secure an expression of opinion. 


Very respectfully yours, 


SDWARD O. PROCTOR W. ArTHUR GARRITY 
RicHarD WAIT WitiiamM E. FuLuer 
JOHN H. DrvINE Guy NEWHALL 

Horace E. ALLEN Frank W. GRINNELL 


Cuirrorp 8S. Lyon 


LEerTer OF JOHN E. PHakeEs 
Honorable Cornelius F. Haley May 3, 1945 
Senate Chairman 
Committee on State Administration 
State House 
Boston, Massachusetts 
Dear Sir: 

I am in accord with much that is stated in the attached letter, 
but I do not want to be recorded against anti-discrimination leg- 
islation if it is necessary to have such to provide an equal oppor- 
tunity for people to work. I do not think it is yet finally demon- 
strated that the problem cannot be handled without legislation. 
I should like to see action on the pending bills postponed for a 
period and have the Legislature by resolution or in other appro- 
priate manner record itself as opposed to racial, religious or 
other undemocratic discrimination in employment and serve 
notice that in its opinion such discrimination must voluntarily 
be done away with by employers, employees and organized labor, 
otherwise it will be done away with by act of a later Legislature. 


JouHN E. PEAKEs, 
Member, Executive Committee 
Massachusetts Bar Association 


NoTE 
As stated above, in order that readers may form their own opinions the 
bill reported by the Committee and now pending is reprinted at the end of 
this number. The bill of the special commission referred to appears on the 
next page. Ep. 
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ANTI-DISCRIMINATION BILL RECOMMENDED BY THE 
MAJORITY OF THE SPECIAL COMMISSION IN ITS REPORT 
(HOUSE — NO. 337.) 

We recommend the enactment of the following proposed draft 
of an act dealing with civil service employment in this Common- 
wealth : — 

AN ACT TO AMEND THE CIVIL SERVICE LAW IN RELATION TO 
APPOINTMENTS. 

Section 1. Chapter thirty-one of the General Law is hereby 
amended by adding thereto a new section, to be known as section 
fifteen A and to read as folows : — 

Section 15A. Discrimination against Eligibles in the Competi- 
tive Class. — Whenever, in making appointment to any position in 
the competitive class, from among those graded highest in an 
open competitive examination, an appointing officer shall appoint 
or give employment to any person graded lower in such than any 
other person or persons whom such appointing officer might 
lawfully have appointed to or given employment in such position, 
and who was willing to accept such position or employment, such 
appointing officer shall, within five days after making such ap- 
pointment or giving such employment, enter upon the records 
of his office a statement in writing of his reasons for appointing 
or giving employment to the person so appointed or given employ- 
ment, and his reasons for failing to appoint or give employment 
to the person or persons so graded higher in such examination, 
and shall, within the same period, transmit a copy of such state- 
ment to the civil service commission, certifying under penalties 
of perjury that the said statement is a true and complete state- 
ment of his sole reasons for the acts referred to there in, and that 
such selection was not made by reason of the race, color, religion 
or national origin of any person so refused or given appointment. 
Until such statement is filed, as herein provided, and acccepted 
and approved by the civil service commission, the commission 
shall not approve the salary, wage or compensation of the person 
so appointed or given employment. 

Section 2. This act shall become effective upon its passage. 


JOHN D. Mackay. Frep A. BLAK®. 
CuarRence F. Trurorp. Spaton W. MANNING. 
Lee M. FrRIgpMAN. A. JoHN SERINO. 


NOTE 
Messrs. Friedman and Manning recommended also a bill more like the 
“Ourtis” bill. Prof. Morris B. Lambie reported “while accepting the objec- 
tive of the members of the Commission, I am unable at present to agree 
that the problem is of a type requiring legislative action.” 
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CRIMINAL CONTEMPT 


There is no doubt that under the statutes (G. L. (Ter. Ed.) 
Ch. 220, Section 14) (G. L. (Ter. Ed.) Ch. 279, Section 23) and 
the decisions of the Supreme Judicial Court, a man may be sent 
to jail in Massachusetts for criminal contempt of court for a 
term not exceeding two and one-half years. 

A person accused of such contempt has no constitutional right 
to trial by jury. (Dolan v. Commonwealth, 1939, 304 Mass. 325, 
341, 342). Whether an act of Legislature purporting to grant 
such right in the case of a criminal contempt would be held 
constitutional, is, under the opinions of the Supreme Judicial 
Court, at least doubtful. (Walton v. Kearney, 1920, 236 Mass. 
310, 315-318) (Opinions of Justices, 1943, 314 Mass. 767, 775- 
784). At present there is no such statute. 

If the alleged contempt is committed in the presence of the 
judge, no warrant or other complaint or process is necessary 
to justify the arrest of the offender. (Hurley v. Commonwealth, 
1905, 188 Mass. 443, 446). (Blankenburg v. Commonwealth, 1930, 
272 Mass. 25, 34-35). 

The judge in whose court the contempt has been alleged to 
have been committed may always be, and normally is, the judge 
who makes the determination that the defendant is actually 
guilty of the contemptuous act. (Blakenburg v. Commonwealth, 
1930, 272 Mass. 25, 37-38). In the case of a dispute in testimony, 
he may act on his own observations as to what has actually hap- 
pened, and may not be examined thereon by counsel for the 
alleged contemnor. (Berlandi v. Commonwealth, 1943, 314 Mass. 
424, 443-448). 

Although the defendant in the contempt case has a certain 
right of review of the legality of the proceedings of the judge in 
finding him guilty of contempt, (Hurley v. Commonwealth, 1905, 
188 Mass. 443) the right of review is restricted to a determina- 
tion whether the acts found by the judge to have been committed 
by the defendant actually amounted to a contempt, and whether 
the judge exercised the proper formalities in the proceedings before 
him. The evidence before the judge is no part of the record on re- 
view, and the findings of fact of the judge may not be challenged on 
review. (Blankenbury v. Commonwealth, 1927, 260 Mass. 369, 375- 
377) (Dolan v. Commonwealth, 1939, 304 Mass. 325, 331-336). In- 
deed, in one recent case, the Supreme Judicial Court, while it did 
not approve of the practice, found that a bare statement by the 
judge that the defendant was “cited for contempt of court because 
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of unwarranted conduct and remarks addressed to the court” with- 
out in any way setting forth what the “unwarranted conduct and 
remarks” consisted of, was sufficient as a matter of law, to justify 
the finding of the defendant for contempt. (Silverton v. Common- 
wealth, 1943, 314 Mass. 52). 

Finally, it does not make any difference that the acts constitut- 
ing the alleged contempt consisted of what are actually criminal 
acts under the laws of the Commonwealth (Blankenburg v. Com- 
monwealth, 1930, 272 Mass. 25, 31-33, perjury) (Dolan v. Com- 
monwealth, 1939, 304 Mass. 325, 344, attempting to corrupt a 
jury). Attempting to bribe a jury is, of course, a crime. (G. L. 
(Ter. Ed.) Ch. 268, Section 13). Committing perjury in court is 
a most serious crime. (G. L. (Ter. Ed.) Ch. 268, Section 1). If one 
is charged, as such, with attempting to bribe a juror, he must 
either be indicted by a grand jury or given a hearing by a district 
court judge. In either case he is entitled to trial by jury. If he is 
charged with committing perjury, as such, he must first be in- 
dicted by a grand jury, and then is entitled to trial by jury. 
(G. L. (Ter. Ed.) Ch. 218, Section 26). If he is found guilty of 
attempting to bribe a juror, or of perjury, he is entitled to review 
of his case by the Supreme Judicial Court, which review may 
bring to the attention of the reviewing court, the evidence in the 
case, and the trial judge’s rulings on such evidence. 

But if instead of being charged with tampering with a juror, 
as such, or with perjury, as such, he is charged with contempt of 
court, as under the cases above cited he may be, then all these 
means of protection which since the days of Magna Carta have 
been thrown around the individual accused of crime are declared 
not to exist. “Existing within the limits of and sanctioned by the 
Constitution, the power to punish for contempt committed in 
the presence of the court is not controlled by the limitations of 
the Constitution as to modes of accusation and methods of trial 
generally safe guarding the rights of the citizen.” (Blankenburg 
v. Commonwealth, 1930, 272 Mass. 25, 32). The only protection of 
the person accused of criminal contempt lies in the integrity, 
self-restraint, and sense of fair play of the trial judge. But that 
judicial integrity, self-restraint, and sense of fair play, is not re- 
garded as sufficient protection in the case of a man charged with 
drunkenness or speeding. No judge who saw the acts which form 
the foundation of the complaint for drunkenness or speeding will 
sit as judge on the case. If the defendant is found guilty, he has 
a right to appeal; and a retrial on the facts before a jury. If the 
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jury finds him guilty, he has a comprehensive right of review by 
the Supreme Judicial Court. 

Should not a man accused of criminal contempt of court have 
substantially the same rights and the same protection afforded 
a defendant accused of the least of misdemeanors? Is it any won- 
der that some, at least, of the staunchest defenders of the theory 
and operation of the Massachusetts judicial system believe that 
the time has come for an objective study, participated in by lay- 
men, lawyers, and judges, of the Massachusetts system of trial and 
sentencing of individuals accused of criminal contempt, to the 
end that a greater measure of protection may be thrown about 
the accused, without derogating from the proper, dignified, effi- 
cient, administration of justice? 

Pittsfield. JAMES M. RosENTHAL. 





SUGGESTIONS ABOUT THE TREATY-MAKING POWER 
SUBMITTED TO THE MEMBERS OF THE HOUSE OF 
DELEGATES OF THE AMERICAN BAR ASSOCIATION 


(These suggestions were also submitted to the Committee on 
Constitutional Law of the Massachusetts Legislature in opposition 
to a proposed resolve which was defeated.) 

Following my motion at the last meeting of the House to post- 
pone the consideration of Mr. Morford’s resolution about the 
treaty-making power to the midwinter meeting, I circulated in 
September a memorandum on the subject which is referred to in 
Mr. Morford’s article in the November A. B. A. Journal on p. 607. 
Letters received from members of the House indicated that many 
others besides myself were uncertain as to the advisability of 
Mr. Morford’s resolution and some of them asked for any further 
light that I might have on the subject. I do not pretend to be an 
authority on the matter and I am still uncertain, but in such 
time as I have had, I have tried to get further light, and I now 
pass on the results, for what they are worth, and “stick my neck 
out” in the hope of learning something more and, perhaps, helping 
to confine the discussion to certain practical questions upon which 
a decision seems to me to turn. At least, this letter will abbrevi- 
ate, and possibly eliminate, remarks from me on the floor of the 


House. 
Frank W. GRINNELL 


State Delegate from Massachusetts 


(The House has recently passed an amendment which is now 
pending before the Senate in Washington.) 
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QUESTIONS SUGGESTED FOR CONSIDERATION IN CON- 
NECTION WITH RESOLUTION TO AMEND THE 
CONSTITUTION OF THE UNITED STATES BY CHANG- 
ING THE PROVISION FROM TWO THIRDS OF THE 
SENATE TO A MAJORITY OF BOTH HOUSES. 


Presumably all the members of the House have read or will 
read before the meeting the two interesting articles in the Novem- 
ber Journal, one by Mr. Morford in support of his resolution (pps. 
605-607), and the other by Professor Borchard in opposition (p. 
608). I have also read Professor Corwin’s little book of 57 pages 
published by the Princeton University Press under the title, “The 
Constitution and World Organization,” and I have just received 
and read the pamphlet published by the government as “Serial 
No. 21” printed fof the use of the Committee on the Judiciary, 
containing the hearings before the Judiciary Committee of the 
House from March 8th to December 2nd, 1944, relative to the 
various proposed amendments similar to Mr. Morford’s. This 
pamphlet can probably be obtained by members of the House by 
writing to their senators or representatives in Washington. It 
contains the views of a number of men of distinction, most of 
them in favor of the proposed change. The opposition at the hear- 
ing came only from Hon. David J. Lewis, a former congressman 
from Maryland, and from Professor Borchard, whose article was 
reprinted from the A.B.A. Journal. 

The most interesting parts of the hearing, to my mind, were 
first, the careful statement by the Hon. Charles Warren (pp. 79- 
88) of the story of the debate in the Convention of 1787 showing 
the way in which the present two-thirds requirement gradually 
evolved from the discussion in place of the plan originally pro- 
posed which was similar to that now proposed by Mr. Morford. 
If it is possible for the members of the House to obtain this 
pamphlet, I think Warren’s illuminating statement covering only 
ten pages should be read by every member of the House in order 
to get a starting point. 

Second, the discussion between Hon. Hatton Sumners and Mr. 
William Y. Elliot (pps. 47-59) is suggestive reading. 

The opposition, aside from the article by Professor Borchard, 
already mentioned, is stated by Mr. Lewis on pps. 114-121 which 
contain his views in support of the practice of executive agree- 
ments with the approval of the majority of Congress which he 
considers within the constitutional authority of Congress so that 
no amendment is needed such as is proposed. On the other hand, 
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Professor Borchard in the recently published September number 
of the Yale Law Journal opposes executive agreements with or 
without the aid of Congress. 

I have mentioned these brief discussions from the hearings be- 
fore the Judiciary Committee not to disparage other discussions 
but to suggest to busy men something which can be read quickly 
and which stimulates reasonable thinking. 

Now what questions emerge from the discussions? 


First, | hope emotional arguments about “willful” minorities of 
the Senate, particularly in connection with the League of Nations 
matter, will be kept out of the discussion. 


Opinions as to the causes of our failure to enter the League of 
Nations differ so much that the expression of them tends to dis- 
tract attention from what seems to me the very unemotional, 
practical problem about American politics in the future which 
we must consider in forming a balanced judgment on Mr. Mor- 
ford’s resolution. Whatever may be our individual views about 
the situation in the Senate and before the country after the last 
war, we must, I think, approach Mr. Morford’s resolution as one 
involving judgment for the future and we must approach it with 
two things constantly in mind — first, the realization, as a mat- 
ter of human nature in government, that a minority, and even a 
minority of one-third, may sometimes be right on important 
questions, and second, that the proposed resolution calls for our 
judgment as to the best guess about the working of human nature 
under political pressure from different angles on international 
matters in the light of all that has happened since the last war. 
We must also assume, if we believe in our representative system 
as one consisting of thinking freemen whose responsible judg- 
ment we have a right to expect, especially on international mat- 
ters, that the action of members of a minority is quite as likely 
to reflect genuine convictions as the action of members of a 
majority. In his remarks before the Judiciary Committee, ex- 
secretary Daniels said, “I am more afraid of a conscientious ob- 
jector than I am of a politician.” 

Leaving out the emotions then, what are the practical issues 
before us? I assume that none of us believe in trying to change 
the Constitution of the United States unless there is a sound, 
practical reason for doing so. I assume that it is understood that 
treaties and acts of Congress are on the same footing as law ac- 
cording to the decisions and that a treaty once made may be 
superseded by a subsequent act of Congress which is inconsistent 
with the treaty. I see nothing in Mr. Morford’s resolution which 
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would do away with the practice of international action by execu- 
tive agreements approved by Congress or even without Congres- 
sional approval to the extent that such executive agreements have 
been recognized, judicially and otherwise, in the course of our his- 
tory. Such agreements have been criticized for various reasons 
including the objection that they are evasions of the treaty-mak- 
ing machinery. (See Pamphlets above referred to). 

I also assume as a matter of history the explanation by Charles 
Warren (quoting Hugh Williamson of North Carolina in a letter 
to Madison) that the two-thirds requirement “was inserted for 
the express purpose of preventing a majority of the Senate, or 
of the States (which is considered as the same thing) from giving 
up the Mississippi,’ and quoting also George Mason of Virginia 
in the Virginia Convention that: “The Newfoundland fisheries 
will require that kind of security which we are now in want of. 
The eastern states, therefore, agreed at length that treaties 
should require the consent of two-thirds of the members present 
in the Senate.” (See hearings before a Judiciary Committee — 
p. 87). 

QUESTIONS 
1. With this historical background, is it our judgment that rea- 
sonable treaties submitted by the executive will receive more 
thoughtful and balanced consideration on their merits, with 
fewer irrelevant personal and political interferences by adding 
435 members of the House to the 96 Senators in considering the 


making of treaties and placing the control in the hands of the 
majority of both houses? 


2. Is the natural human desire for power coupled with the ad- 


venturous American genius for political manipulation, through 
the use of patronage, the fanning of prejudice and otherwise, 
likely to affect, or distort, the consideration of treaties, more or 
less, under the present provision, or under the proposed plan for 
a majority of the two houses? 

3. If our representative political bodies continue as they are 
or become more unbalanced and representative of minority preju- 
dices, or desire for political power, will a majority of the House 
be an additional protection to the people and their “posterity,” 
as a whole, or will the combination of majorities in both houses 
throw the control more and more into the hands of organized 
minorities who claim to represent the unorganized, or too young, 
and, therefore, inarticulate, majorities? 

4. It is frequently said in connection with this discussion and 
others that “the Democratic process” means a mere numerical 
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majority of those voting and that any other method of acting is 
“undemocratic.” 


A. 
B. 


Is this really true as a matter of theory or common sense? 
Is it so politically true in the minds of the American 
people that it is wiser to assume its truth in this par- 
ticular connection, whether it is true or not? 

While both Senators and Members of the House are now 
chosen by direct election, the Senators are chosen by 
a state-wide electorate for the term of six years while 
the House Members are chosen by district electorates 
for terms of two years. Is not a Senator with the broader 
electoral base and longer term less likely to be controlled 
by local prejudices or other local political considera- 
tions in considering international matters? 

May there not be questions in the future, similar to 
those relating to the Mississippi and the New England 
fisheries in 1787, which cali for more than mere majori- 
ties? 

In American national elections, it is not uncommon for 
the popular vote to be more or less evenly divided whether 
in the nation or in representative districts, but those who 
are elected, of course, represent and, therefore, have 
solemn responsibilities not only to their supporters, and 
opponents in their own districts, but to the entire popu- 
lation of the country — men, women, and children, as 
well as their “posterity” (mentioned in the Preamble of 
the Constitution). Will the interests of all these men, 
women, and children, as well as their “posterity,” be 
safer in future, in international relations, if they are 
subjected to the control (possibly under the inducements 
of patronage, or other non-idealistic considerations) of 
majorities of both houses than they are under the present 
provision? 


5. The consultative function of the Senate in connection with 
treaties evaporated in George Washington’s day. Twenty-six men 
from 13 states were not in those days a consulting body. Obviously, 
96 men today are still less so. In Borchard’s article in the No- 
vember Journal, p. 639, he suggests that: 

“We should find a method . . . by which an informed group 
of the Senate committee on foreign relations and, perhaps, 
of the House shall be called into conference by the Depart- 
ment of State and participate as an executive, or advisory, 
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council in the making of treaties. This would insure not only 
a more Democratic control of foreign policies, but a sounder 
and less vulnerable treaty with probable legislative support.” 


I presume that something of this kind goes on now as it seems a 
very sensible method of proceeding. No constitutional amendment 
is needed for it. Is not such a practice the best and safest way to 
bring about a revival of the original idea of a relatively small con- 
sulting body and is not the bringing into the picture of such a 
small representative body of the House (which controls the funds) 
in an advisory capacity, a safer method in the interest of sound 
representative thinking than to throw over the present Constitu- 


tional provision and substitute mere numerical majorities of both 
houses ? 


6. Finally, is the uncertainty of the passage of any such amend- 
ment as is proposed; such that its proposal to the states would 
cause more angry emotional debate and excite more prejudice 
and misunderstanding in various ways among the people through- 
out the country than any advantage which might conceivably come 
from the amendment? 

These are the practical questions, or at least, questions which 
seemed to me practical, which arise in my mind as being in- 
volved in forming a judgment on Mr. Morford’s resolution. I am 
circulating these questions for the House to consider for what 
they are worth. While my impression, at present, is against Mr. 
Morford’s resolution, because of my present judgment as to the 
answer to the questions stated, I am ready to be convinced that 
I am mistaken. 


Frank W. GRINNELL 


Prof. Borchard concludes his article in 53 Yale Law Journal 
(September 1944 at pp. 682-3) as follows: 


“Proponents of a constitutional amendment do not take ac- 
count of the new troubles they would encounter if the President 
did not belong to the same party as the majority of one or both 
of the two Houses. They also fail to realize that it might be 
easier to get a two-thirds vote of approval in the Senate, if a 
given treaty warrants ‘support, than a majority in a hostile 
House or Senate, for the nature of the proposed change is such 
that it might make the congressional ‘veto’ more political than it 
has been in the past. Furthermore, the assumption that the pro- 
posed amendment would be promptly ratified by the states leaves 
out of account the effective arguments that will be marshalled 








in opposition to it.6® Thus Professor Harry Elmer Barnes in a 
review of Professor Colgrove’s book 7° remarked recently that 
‘the Senate’s treaty power is probably the last remaining bul- 
wark of our national safety — even more, perhaps, than our 


armed forces — and it should be fought for and maintained at 
all costs.’ ” 71 


69 See letter by June Barrows, Ratification of Treaties, N. Y. 
Times, July 1, 1944, p. 14, col. 6. 

70 Colegrove, “The American Senate and World Peace.” 

71 The Progressive, March 20, 1944, p. 10, col. 2. 


The statement of Prof. Barnes seems a bit extreme but extremes 
are to be expected in such discussions and it is quoted as an 
illustration. 


January 30, 1945. F. W. G. 
REPORT AND RECOMMENDATIONS FOR LEGISLATION OF FORMER 
ATTORNEY GENERAL BUSHNELL, REPRINTED FROM 
Pusiic DocuMENT No. 12. 


This part of the Report has been referred by the legislature to 
the Judicial Council for study and report before the next legis- 
lative session. Comments and suggestions for the assistance of the 
Judicial Council are requested, and should be sent to the Secre- 
tary, 60 State Street, Boston, or to any member of the Council. 


CHARITABLE TRUSTS 

In the report of Attorney General Austin for the year 1837 
there appears a reference to the subject of Charitable Trusts and 
in the period of over 100 years that has passed since then it is 
doubtful if any Attorney General has ever felt that he has been 
able to fulfill his duties in this field in a manner satisfactory to 
himself. 

The Duties of the Attorney General are simply stated, in G. L. 
(Ter. Ed.) Ch. 12, s. 8, to be those of: 


“Enforcing due application of funds given or appropriated 
to public charities within the state and prevent breaches of 
trust in the administration thereof.” 

The difficulty may be stated as briefly as the duties: 


The Attorneys General have had neither sufficient informa- 
tion about the “funds” referred to nor personnel to enforce 
their application and prevent breaches of trust in their ad- 


ministration, even if the necessary information had been 
available. 
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The Public Charities within the concern of the Attorney Gen- 
eral “may be more fully defined as a gift to be applied for the 
benefit of an indefinite number of persons.’’* 

The Charitable Use is broader than the connotation of “charity” 
as used in every-day life. It is not confined to mere alms-giving 
for the relief of poverty and distress. It “embraces the im- 
provement and promotion of the happiness of man.”** 

The duty of the Attorney General to protect property dedicated 
or given for the benefit of this “indefinite number of persons” in 
a field as broad as that described derives from the fact that it was 
early held in England to be the duty of the king to watch over this 
charitable property and that the task was to be carried out by the 
officer who represented the Crown for forensic purposes. 

G. L. (Ter. Ed.) ¢. 12, s. 8, is simply a codification of the Com- 
mon Law duties of the Attorney General. Questions such as these 
immediately come to mind as one approaches the subject: 


How many testators have left funds or other property to be 
charitably used for that “indefinite number of persons” ? 


How many estates should now receive the attention of the 
Attorney General equipped to perform his duties to the 
fullest extent? 


How much money is at present lost to the charitable purposes 
for which it was intended ? 

What “funds” are there — and where are they — of which the 
Attorney General should be enforcing due application or 
preventing breaches of trust in the administration therof? 


To these and to similar questions, no complete information is 
available. All agree that an inestimable and large number of 
matters involving charitable trusts never reach the attention of 


*In Jackson v. Phillips, 14 Allen 539, Gray, J. said “A charity, in the legal 
sense, may be more fully defined as a gift, to be applied consistently with 
the existing laws, for the benefit of an indefinite number of persons, either 
by bringing their minds or hearts under the influence of education or re- 
ligion, by relieving their bodies from disease, suffering or constraint, by 
assisting them to establish themselves in life, or by erecting or maintaining 
public buildings or works or otherwise lessening the burdens of govern- 
ment. .. . Those purposes are considered charitable which are enumerated 
in the Statute of 43 Elizabeth, c. 4, or which by analogies are deemed 
within its spirit and intendment. The most important distinction between 
charities and other trusts is in the time of duration allowed and the degree 
of definiteness required.” 


**New England Sanitarium v. Inhabitants of Stoneham, 205 Mass. 335. 
+Attorney General v. Brown, 1 Swanst. 291 (1818). 
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the Attorney General, despite the fact that he is the representa- 
tive of the public charities. 

To my immediate predecessor, Attorney General Dever, be 
longs the credit for taking a long step forward in this field when 
in 1936 he availed himself of an appropriation from the Works 
Progress Administration, by means of which he instituted a 
survey of funds left for charitable purposes by wills in Massa- 
chusetts. According to this survey there were 26,451 estates in 
which bequests for charitable purposes had been made in Massa- 
chusetts up to the year 1935. 

There were 14,428 bequests where the use of the funds was 
restricted, and 36,500 bequests where the use was unrestricted. 

This highly promising project was necessarily discontinued 
when appropriations were exhausted and not renewed. 

We were able to continue to the extent of inspecting wills 
filed in Suffolk County in the period of July 1, 1935 to December 
1, 1937 in which a charity was named. 

Letters were sent by this office to the charities named in the 
will requesting a reply as to whether or not the bequest had been 
received. 

In the other counties of the Commonwealth, except Dukes 
and Nantucket, a “sampling” was made of a number of wills 
in which charities were mentioned, the object being to discover 
whether or not they had been handled properly. 

No compilation has ever been made by any authority of the 
total amount which has been bequeathed or donated for chari- 
table purposes in this Commonwealth. 

Records collected by Attorney General Dever’s survey showed 
that in Suffolk alone from the years 1915 to 1935 the un- 
restricted bequests for charitable purposes totalled $26,420,011.76. 
These same records show that the total number of bequests re- 
stricted to using only the income for charitable purposes, from 
the time of the first records in the Registries of Probate up to 
1935, total $21,846,061.69. Neither of these totals, however, in- 
cluded bequests for charitable purposes contained in residuary 
clauses; nor remainder amounts subsequent to a life interest 
where principal as well as income could be used. 

The survey also showed that many fiduciaries under wills 
were not filing their accounts with the Probate Courts or with 
the Deparment of Public Welfare as required by G. L. (Ter. Ed.) 
Chap. 68, sec. 15. This section reads as follows: 


“Every trustee, incorporated or unincorporated, except a 
charitable corporation subject to section twelve or twelve A 








25 


of chapter one hundred and eighty or expressly exempted 
in said section twelve A from the provision thereof, who 
holds in trust within the commonwealth property given, 
devised or bequeathed for benevolent, charitable, humane 
or philanthropic purposes and administers, or is under a 
duty to administer, the same in whole or in part for said 
purposes within the commonwealth shall annually, on or 
before November first, make to the department of public 
welfare a written report for the last preceding financial year 
of such trust, showing the property so held and administered, 
the receipts and expenditures in connection therewith, the 
whole number and the average number of beneficiaries 
thereof, and such other information as the department re- 
quires ; provided, that if any such trustee is required by law 
to file an account with the probate court, said department 
shall accept a copy thereof in lieu of the report hereinbefore 
required. Failure for two successive years to file such a re- 
port shall constitute a breach of trust within the meaning 
of section eight of chapter twelve and shall be reported by 
said department to the attorney general who shall take such 
action as may be appropriate to compel compliance with 
this section.” 

Former Attorney General Paul A. Dever commented on the 

operation of this statute as follows: 


“The provisions of G. L. (Ter. Ed.) Chap. 68, sec. 15, 
which were originally inserted by St. 1930, c. 209, would 
seem to require every trustee holding funds in trust for 
any charitable purpose, not required to report elsewhere, 
to file yearly reports with the Department of Public Wel- 
fare. In practice, however, the statute has been construed 
in the main, although no authority seems to exist for the 
interpretation, as requiring reports only from trustees hold- 
ing funds to be devoted to those purposes comprehended 
within the meaning of the word ‘charitable’ which includes 
aid to the poor and sick, the widows, the aged and the 
orphans. This construction relieves trustees holding funds 
for the undoubted legal charitable purposes of education, 
religion, public improvements, etc., which constitute a large 
proportion of all the charitable trust funds, from any super- 
vision whatsoever. The only time such trustees ever dis- 
closed any information was when the Attorney General took 
some action on a complaint made to him.” 
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G. L. (Ter. Ed.) C. 180, s. 12, provides: 

“A charitable corporation incorporated in this common- 
wealth whose personal property is exempt from taxation 
shall annually, on or before November first, make to the 
department of public welfare a written report for its last 
financial year, showing its property, its receipts and ex- 
penditures, the whole number and the average number 
of its beneficiaries and such other information as the de- 
partment requires. If any corporation subject to this sec- 
tion fails for two successive years to file said report, the 
supreme judicial court, upon application by the department, 


after notice and hearing, may decree a dissolution of the 
corporation.” 


Both of the above sections require forwarding of some informa- 
tion to the department of public welfare but not enough to 
enable the department of public welfare or any other depart- 
ment, to determine whether the trustees and corporations are 
managing and using the charitable funds properly. 

I do not doubt that the attorney general’s supervisory powers 


under G. L. (Ter. Ed.) ¢. 12, s. 8, are adequate to investigate 


such trustees and corporations* though I realize that this view is 
by no means unanimously accepted by trustees and corporations. 

Assuming it to be true that the Attorney General has compre- 
hensive authority in this respect, the Department of the Attorney 


*See Wellesley College v. The Attorney General, 313 Mass. 722, 723 and 
724, where the Supreme Judicial Court said: 


“The college is a charitable corporation and all its property is held in 
trust in furtherance of the purpose for which it was organized. Harvard 
College v. Attorney General, 228 Mass. 396, Amory v. Amherst College, 
229 Mass. 374, Massachusetts Institute of Technology v. Attorney Gen- 
eral, 235 Mass. 288, T'rustees of Andover Seminary v. Visitors, 253 Mass. 
256, Judkins v. Hyannis Public Library Association, 302 Mass. 425. It 
has received large donations by will and otherwise. The donors in many 
cases have directed that the principal be invested and the income used 
for the general purposes of the college, while others have limited the 
application of the income to some particular purpose within the gen- 
eral objects of the college. Some gifts have been made for the benefit 
of the college generally and without restrictions or conditions as to the 
expenditures of the principal or income. Whether the gifts were made 
for some specified purpose of the college or unconditionally for any 
general purpose of the college, the petitioner holds the property in 
trust to carry out the terms and conditions under which it was given 
and accepted. Where no conditions were imposed by the donor, then 
it holds and must apply the property in carrying out the charitable 
object for which it was incorporated.” 

The Restatement of the Law, Trusts, together with Vol. 2, p. 1094, stating: 


“The Attorney General can maintain a suit not only to enforce a 
charitable trust but also to compel a charitable corporation to apply 
property held by it to the charitable purposes for which it is given to 
the corporation. The doctrine of cy pres (see sec. 399) is applicable 
to charitable corporations as well as to charitable trusts.” 
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General as at present organized is unable because of lack of per- 
sonnel and appropriations to undertake such investigations. 
Furthermore, there is no routine method under which complaints 
or information come to the Attorney General. The result of this 
lack of facilities is that certain uncounted millions of dollars in 
funds left by philanthropic donors or otherwise given for chari- 
table purposes are not only without adequate public supervision 
but are without any public supervision at all. 


EXPERIENCE OF THE DEPARTMENT WITH CURRENT BUSINESS 
IN GHARITABLE TRUSTS 


Taking a period from December 1, 1943 to November 10, 1944 
as a sample, 963 different matters pertaining to charitable trusts 
required the attention of the Department of the Attorney Gen- 
eral, classified as follows: 


1. Petitions for allowance of will 134 
2. Petitions for instructions 46 
3. Petitions for sale of real estate 43 
4. Petitions for amalgamation 1 
5. Petitions for allowance of accounts 677 
6. Petitions for approval of settlements 13 
7. Petitions for application of doctrine of cy pres 2 
8. Petitions for the appointment and removal of 
trustees 40 
9. Miscellaneous petitions 7 


The job of the Attorney General in these cases is to make sure 
as far as he can that the trust is being carried out as intended 
by the settlor, and that its assets are being managed in accordance 
with the best interests of the charitable trust. 

Petitions for Allowance of Wills. Bequests for charitable pur- 
poses may be made in various forms. They may be outright 
bequests to charitable corporations to use as they see fit for their 
general purposes. They may be limited to use for a specific pur- 
pose. And whether for the general purposes of the corporation 
or for a specific purpose, the bequests may be limited to using 
the income thereof. It is also possible that such a bequest be a 
remainder interest which may be vested or contingent. 

Frequently bequests instead of being made directly to char- 
itable organizations are made to trustees of a charitable trust, 
the structure of which is set up in a will. The charitable pur- 
poses may be sent up so that they take effect immediately or as a 
vested or contingent remainder. 
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In all these cases the Attorney General, as representative of 
the public which is to receive the benefits of the charity, is in- 
terested. Sometimes wills are contested. A defeat of the petition 
would defeat the charitable bequest. If for any reason the will 
is not sustained all the property of the testator will go by in- 
testate succession. If this happens, the charity named in such a 
will will obtain nothing. 

Sometimes appearances are entered against the allowance of a 
will, and a compromise will allowed. The attorney general wants 
to make certain that the will is allowed, or, if there is to be a 
compromise settlement, that it does not improperly change or 
impair the charitable bequest. 

If the attorney general is notified when the petitions for 
probate are filed, his department may set up an index by which 
a check may readily be made on the receipt of the bequests by 
charitable organizations and the settling up of charitable trusts. 
For many years, this has been neglected. 

There seem to be members of the Bar who do not under- 
stand the reasons for notice to the Attorney General when a 
petition is filed for the probate of the will containing bequest to 
a charitable corporation or for charitable purposes. Many char- 
itable organizations, especially those of a religious nature, are 
overtrusting when they rely wholly on the law automatically 
to protect their rights. The Attorney General is actually the 
only representative of these organizations, and without notice 
he is unable to give them any protection at all. There have been 
instances under such circumstances where the charity has failed 
to receive the benefits to which it was entitled. 

Lack of notice to the Attorney General of petitions for pro- 
bate of wills containing charitable bequests is a glaring defect 
in the administration of the law of charitable trusts. 

As a sample, during the period from December 1, 1943, to 
September 15, 1944, this Department received from the various 
executors throughout the Commonwealth notice of petitions for 
the probate of a total of 121 wills. Reports from the Registries 
of Probate in Bristol, Berkshire, Hampden, Middlesex, Norfolk 
and Suffolk counties show that a total of 302 petitions for the 
probate of wills were filed in those 6 counties alone. These fig- 
ures indicate that we are receiving notice of such petitions from 
only one-third of the executors and if reports from the other eight 
counties had been available, the margin of difference would have 
been much wider. 
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Where a charitable trust is set up and no trustee is named 
or where the trustee is named but neglects or delays in setting. 
up the trust the Attorney General again must act to protect 
the rights of the charity. 

Investigations, inquiries and petitions brought by the office 
of the Attorney General during the past four years have secured 
for the charities intended under various wills sums ranging from 
$50 to $46,260. In many cases, these payments had been due 
and owing for a long period of time but without action by the 
Attorney General they would still be unpaid. 

Petitions for Instructions. Petitions for instructions take many 
forms. Frequently they occur in the case of a misnomer of 
charity. In such cases there may be contesting charities and 
the Attorney General usually takes the part of no particular 
charity and is satisfied so long as the gift for the public benefit 
does not fail.* 

Petitions Under the Cy Pres Doctrine. When a Massachusetts 
court finds that the testator has displayed a general charitable 
intent, and for any reason the charity named in the will is unable 
to take the gift, the court will work out a plan to put the testa- 
tor’s general charitable intent into effect: 


“so as to accomplish the general purpose of the donor as 
nearly as circumstances will permit and as such general 
charitable intent can be ascertained.” Shaw, C.J. in Sander- 
son v. White, 18 Pick., 328, 333 and 334. 


When this situation arises it is highly important that the At- 
torney General be notified so that if the facts warrant, he can 
urge before the court, that the doctrine be applied to the case in- 
volved. Of course, in such a case, if the court fails or refuses to 
invoke the cy pres the gift will fail and become a part of the 


*In Massachusetts, if a legatee is described accurately, no evidence of 
any sort is admissible to show testator actually meant some other person 
or charity. Because the severe rule set forth in the leading case of Tucker 
v. The Seaman’s Aid Society, 7 Mete. 188, appears to be frequently over 
looked, attention of members of the bar is called to it. 

In the Tucker case the testator intended to give a legacy to the Sea- 
man’s Friend Society. Through error, the scrivener called the society “The 
Seaman’s Aid Society.” There was a Society having that name. Even though 
evidence showed that the testator meant the former society inasmuch as he 
had aptly described the latter organization, the Seaman’s Aid Society took 
the gift. 

So also where there is an ambiguity in naming the charity so that two 
or more claim it, we find an expensive and long-drawn-out court battle for 
that gift. Counsel fees and other expenses frequently nullify the benefit 
intended to be conferred upon some charity by the testator. 
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residue. If it is already the whole or a part of the residue the 
gift will go as intestate property. In such a situation the public, 
the intended recipient of the testator’s bounty, will receive noth- 
ing. It is possible that in such a case in the absence of the At- 
torney General there would be no one present to present argu- 
ments for the adoption of the cy pres doctrine. In the nature of 
things the heirs will not make this request; they do not benefit 
from its application. 

Changing conditions often make it impracticable for trustees, 
executors and charitable corporations to perform as intended by 
the testator. In a situation such as this a fiduciary might do 
nothing except manage the funds and collect his fee. In such 
cases it is the duty of the Attorney General to take steps to put 
these funds to work, by initiate cy press petitions or, if necessary, 
have the trustee removed and a new trustee appointed. At present 
we have three trusts totalling $1,511,260.35 awaiting the end of 
the war, so that new construction can be started, to put them into 
actual operation. Another trust now totalling over $2,500,000 is 
pending before the Supreme Court following the appointment of 
trustees and a turn-over order against a charitable corporation 
which had done nothing but manage the fund for more than 
twenty-five years. 

So also we find trustees and charitable corporations using 
funds for purposes outside the general intention of the testator. 
This too must be watched as carefully as possible. 

Petitions for Sale of Real Estate. Naturally where the real 
estate sought to be sold by the trustee of a charity is held by him 
merely as an investment the Attorney General’s only interest is 
to make certain that the trustee obtains a fair price for the prop- 
erty. In such cases it is sometimes necessary to obtain the ad- 
visory opinion of a real estate expert. 

If the real estate in question is being used for charitable pur- 
poses under a trust or by a charitable corporation then the Attor- 
ney General has before him the additional question as to whether 
or not it is practicable for the real estate to be retained by the 
trust. 

Petitions for Approval of Settlements. Inasmuch as many 
charitable bequests are set up in the residuary clause of wills, 
the settlement of claims against the estate directly affect the 
amount that will be available for charitable purposes, it is im- 
portant that the Attorney General be given an opportunity to 
review these proposed settlements so that he can decide whether 
they should be paid both from the viewpoint of the genuineness 
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of the claim and also to decide whether or not the settlement as 
proposed is a fair one. 

Petitions for Amalgamation. These petitions usually appear 
in petitions for instructions or in petitions under the doctrine of 
cy pres. Frequently a charitable corporation, such as a church 
or a social agency, is about to dissolve and seeks permission to 
transfer its funds to a similar charitable corporation doing work 
in the same locality. In these cases the various interests are often 
not in accord and are usually well represented by counsel, and the 
Attorney General becomes a nominal party only. Where there is 
no opposition to the proposed plan the duty devolves upon the 
Attorney General to investigate and make certain that the pro- 
posals fall within the intention set out by the original donors. 

Petitions for Allowance of Accounts. These accounts set forth 
the transactions of the fiduciary during the period which they 
cover. The Attorney General, with his limited personnel, must 
examine them and if there is a specific bequest to charity he 
makes certain it has been paid. If it is a bequest to a charity 
in the residuary clause, it is necessary for him to examine the 
whole account with care, to make sure there were no unwarranted 
losses or payments which might diminish the amount received 
by the charity. 

If the account be of a trustee, in which the charitable interest 
is that of a remainderman, those transactions which affect the 
preservation of the principal are carefully examined. If a charity 
or charities are the present beneficiaries, or the trustees are 
charged with the performance of certain charitable duties, then 
every item must be examined with care. 

The examination of these accounts requires detailed famili- 
arity with the law of trusts, with the securities market, the value 
of real estate, problems of real estate management, and account- 
ing. At times, the examination of the accounts must be supple- 
mented by investigation. To do this work satisfactorily the ac- 
counts of the fiduciary should be open to examination and the 
securities should be checked. Occasionally the accounts filed 
have been dishonest, and at other times they have concealed the 
impropriety of transaction, which have caused losses to the trust 


property. The Attorney General, or some state agency charged 
with the duty, should have a staff of sufficient size and ability to 
do this work thoroughly. ° 


By Acts of 1941, Chap. 36, amending G. L. (Ter. Ed) Chap. 
206, s. 16, it is provided that the compensation of a trustee 


“may be apportioned between principal and income as the 
court may determine.” 








32 


In the course of examining trustees’ accounts since that time, 
members of the Attorney General’s staff have encountered what 
appears to be a fixed belief held by some trustees that this statute 
was enacted for their benefit. They felt that the act enabled them 
to charge a regular or ordinary fee, deduct it from income, and 
then charge another fee to be taken from the principal. In cases 
where we have been convinced that a trustee was overcharging a 
charitable trust by this or other procedure, an appearance of the 
Attorney General against the allowance of his account has been 
filed. Thus far, not one of the petitions for allowance thus ob- 
jected to has been marked up for hearing by any trustee against 
whom it was filed. 

Careful scrutiny by the Department of Attorney General of 
trustees’ accounts for services rendered is constantly necessary 
if overcharges for services detrimental to charitable trusts are to 
be prevented. 

Petitions for Appointment and Removal of Trustees. There ap- 
pears to be sincere question in the minds of some trustees and 
trustee attorneys as to whether or not the Attorney General is 


a party in interest for the appointment and removal of trustees 
and, consequently, whether or not he is to be served with notice 


of this type of petition. 

The case of Eustace v. Dickey, 240 Mass. is frequently cited 
against the Attorney General’s insistence upon notice. In that 
case, the following statement by the court appears at page 86: 

“The public interest must be directly and essentially, rather 
than remotely and accidentally, involved as to some distinct 
issue in order to prevent the cause from proceeding to a de- 
cision without the presence of the Attorney General as a 
party...” 

“Whether the power of removal of one of the trustees 
has been exercised according to law is a matter of direct 
interest to the parties to the present proceeding. The ab- 
sence of the Attorney General does not affect the jurisdic- 
tion of the court to proceed to a final determination on 
the merits of the issues raised between immediate parties. 
Such decision will not directly pass upon interest of which 
the Attorney General in his official capacity is the repre- 
sentative.” 

During the past four years we have insisted upon notice of 
all such petitions when they have come to our attention. I know 
of nothing which affects a trust more than the qualifications of 
the trustees. As a practical matter, we have not interfered with 
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the appointments of fiduciaries and have rarely suggested ap- 
pointments and then only at the request of the court. This has 
been so, however, only because the circumstances did not require 
the Attorney General to take any other course and I see no room 
for contrary view to the opinion that it is the duty of the Attor- 
ney General to be prepared to object at any time to the appoint- 
ment of persons he regards as unfit, and to petition for the re- 
moval of any unfit trustee of a charitable trust. 

Miscellaneous Petitions. Among the variety of petitions not 
otherwise classified, notice of which come to the attention of the 
Attorney General are the following: To adjust a mortgage invest- 
ment made by trustees; to reduce the trustee’s surety bond to a 
sum more nearly in agreement with the appraised value of the 
trust property in his hands; for authority to invest and re-invest 
trust property when the terms of the will restrict the activity of 
the trustee to the detriment of the beneficiaries of the trust; to 
dissolve a charitable corporation under General Laws (Ter. Ed.) 
Chap. 155, sec. 50; to modify a trust indenture where changing con- 
ditions or indefinite language in the instrument itself work an un- 
necessary hardship upon the persons intended to be benefited by 
the donor; for relief where property left for certain specified 
charitable purposes is so located that it is useless for such pur- 
poses, but if sold and the proceeds were held as a permanent fund 
the objects of the testator would be served. 

The above matters represent the charitable trust work that 
happened to come into the view of the Attorney General’s De- 
partment during the period covered, which may be taken as typi- 
cal. They represent but a small proportion of the charities in 
the Commonwealth which should be receiving attention, which 
are unknown to the Department of the Attorney General, and 
for the handling of which there is no adequate personnel. 

It is my conviction that there is no excuse whatever for the 
Commonwealth to delay further the adoption of a definite policy 
designed to bring continuity and effectiveness to the administra- 
tion of the laws of Charitable Trusts. In England, nineteen years 
(from 1818 to 1837) were spent in careful inventorying of condi- 
tions surrounding the administration of charitable trusts. As a 
result of this systematic and lengthy research, came the Charitable 
Trust Act which set up Charity Commissioners for England and 
Wales, with extensive supervisory powers and sufficient personnel 
to bring together, coordinate, and direct an effective administra- 
tion of the law of charitable trusts. 

IT see no reason with the information now available in the De- 
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partment of the Attorney General why no remedy at all should 
be applied here merely because a complete study and analysis of 
the problem took nineteen years'in England and presumably 
would take a long time here also. 

The groundwork has been laid. The Dever survey, the data 
and information collected during the past four years, under the 
direction of Assistant Attorney General James E. Farley clearly 
show that this is a field of public benefit which has been too long 
without a continuous policy. 

The following amendments are recommended and draft legis- 
lation is set forth below. 

1. Establishment of a Division of Public Charities with ade- 
quate personnel and funds. 


2. Enactment of a statute requiring notice to the Attorney 
General of all judicial proceedings affecting in any manner public 
charities or trustees of charitable trusts. 

3. Enactment of a statute authorizing examination of records 
and documents of trustees of charitable trusts and requiring at- 
tendance and testimony of witnesses. 

4. Enactment of a statute requiring Registers of Probate to 
send Notice of Public Charities to Division of Public Charities. 

5. Enactment of a statute requiring trustees and charitable 
corporations to file annual reports with the Division of Public 
Charities. 

As to the location of the Division of Public Charities — I have 
with some hesitation suggested that it be placed in the Depart- 
ment of the Attorney General. My first inclination was to suggest 
that such a Division be set up within the Department of Public 
Welfare because of the reference to that department in the stat- 
utes quoted. I found, however, that the Department of Public 
Welfare had little workable machinery which could be applied 
to the administration of charitable trusts. Mr. Rotch, the Com- 
missioner informs me that he does not believe any such supervi- 
sion of trustees as that contemplated should be in that depart- 
ment, and that the information called for by questionnaires to 
charitable corporations by his department should easily be sup- 
plied out of information that a Division of Public Charities would 
assemble and there would be no need for duplication. We con- 
sidered also the Department of Banks and others but came back 
to the view that the legal duties of the Attorney General with 
respect to charitable trusts required so close a relationship to 
such an administrative body as the new Division of Public Chari- 
ties that it seemed to belong there. 

However, the important thing is to set up the Division and 
equip it with adequate funds and personnel. The question as to 
where it should be placed is secondary. 

With the Division set up, properly staffed: and aided by the 
supporting statutes, the Commonwealth would be for the first 
time in its history approaching “proper administration of the 
laws” of Charitable Trusts. 
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CHARITABLE TRUST SUGGESTED AMENDMENTS 

1. An Act Providing for a Division of Public Chariiies. 

Section 1. General Laws, chapter 12, is hereby amended by 
inserting after section 11 the three following sections :— 

Section 11A. There shall be in the Department of, subject to 
the control of, the Attorney General a Division for the super- 
vision and enforcement of the due application of funds given or 
appropriated to public charities within the Commonwealth and 
for the prevention of breaches of trust thereof. The Division shall 
be known as the Division of Public Charities. 

Section 11B. The executive and administration head of the 
Division of Public Charities shall be the Director of Public Chari- 
ties. The Director shall be appointed by the Attorney General 
for a term of seven years. He shall be qualified by training and 
experience to perform the duties of his office and shall receive 
such salary, not exceeding seven thousand dollars per year, as 
the Governor and Council may determine. 

Section 11C. The Director may appoint and remove, subject 
to chapter 31 of the General Laws and the rules and regulations 
made thereunder, such accounting, legal, investment, clerical 
and such other experts and assistants as the work of the Divi- 
sion may require. The Director may also, from time to time, en- 
gage experts for assistance in any specific matter at a reasonable 
rate of compensation and not subject to said chapter 31. 

2. An Act requiring the Attorney General to be notified of 
judicial proceedings affecting public charities or trustees of 
charitable trusts. 

The Attorney General shall be notified of all judicial proceed- 
ings affecting or in any manner dealing with a public charity 
within the commonwealth or affecting or in any manner dealing 
with a trustee who holds in trust within the commonwealth prop- 
erty given, devised or bequeathed for benevolent, charitable, hu- 
mane or philanthropic purposes, and who administers or is under 
a duty to administer the same in whole or in part for said pur- 
poses within the commonwealth, and shall be deemed to be an 
interested party thereto. 

3. An Act authorizing the examination of the records and 
documents of trustees of charitable trusts and requiring the 
attendance and testimony of witnesses. 

Chapter twelve of the General Laws is hereby further amended 
by adding thereto the following new section: — Section 8B. The 
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Attorney General may examine the books, accounts, vouchers, 
records contracts and all other documents which are in any 
manner concerned with or a part of the trust of any trustee who 
holds in trust within the commonwealth property given, devised 
or bequeathed for benevolent, charitable, humane or philanthropic 
purposes, and administers, or is under a duty to administer, 
the same in whole or in part for said purposes within the com- 
monwealth, and the books, accounts, vouchers, records, contracts 
and all other documents of corporations which are incorporated 
for benevolent, charitable, humane or philanthropic purposes. 

In the course of making such examination and for the pur- 
poses thereof the Attorney General may require the attendance 
and testimony of witnesses. Witnesses shall be summoned in the 
same manner and paid the same fees as witnesses before the 
Superior Court. 

This section shall not be construed to compel any person to 
give any testimony or to produce any evidence, documentary or 
otherwise, which may tend to incriminate him. 

4. An Act requiring the Registers of Probate to send notices 
of public charities to the Division of Public Charities. 

Section 19 of Chapter 217 of the General Laws is hereby 
amended by striking out in the fourth line the words “Depart- 
ment of Public Welfare” and inserting in place thereof the words 
“Division of Public Charities”, so as to read as follows: 

Section 19. Whenever any instrument creating or increasing 
an estate of fund for benevolent, charitable, humane or philan- 
thropic purposes is filed for record in a registry of probate, the 
register shall forthwith send to the division of public charities 
a statement setting forth the book and page in the registry where 
the instrument is recorded, with the name, if any, of the estate 
or fund, and further stating by whom said estate or fund has 
been created or increased, and by whom it is to be administered. 

5. An Act requiring certain trustees and charitable cor- 
porations to file annual reports with the Division of Public 
Charities. 

Section 15 of Chapter 68 of the General Laws, as amended 
by Chapter 209 of the Acts of 1930, and as amended by Chapter 
42 of the Acts of 1931, is hereby amended by striking out the 
said section and inserting in place thereof a new section, so as 
to read as follows: --- 

Section 15. Every trustee, incorporated or unincorporated, 
except a charitable corporation subject to section twelve or 
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twelve A of chapter one hundred and eighty or expressly 
exempted in said section twelve A from the provisions thereof, 
who holds in trust within the commonwealth property given, de- 
vised or bequeathed for benevolent, charitable, humane or philan- 
thropic purposes and administers, or is under a duty to admin- 
ister the same in whole or in part for said purposes within the 
commonwealth shall annually, on or before November first, make 
to the division of public charities a written report for the last 
preceding financial year of such trust, showing the property so 
held and administered, the receipts and expenditures in connec- 
tion therewith, the whole number and the average number of 
beneficiaries thereof, and such other information as the division 
requires, provided, that if any such trustee is required by law 
to file an account with the probate court, said division shall 
accept a copy thereof in lieu of the report hereinbefore required. 

Every charitable corporation, whether or not it is also re- 
quired to file a report with the department of public welfare 
under the provisions of said sections twelve or twelve A of said 
chapter one hundred and eighty, shall annually, on or before 
November first, make. to the division of public charities a written 
report for its last preceding financial year, setting forth in detail 
information regarding each individual gift held by it for special 
purposes or for its general purpose, including the amount of 
each such individual gift, the name of the donor thereof, the 
purpose for which the gift was made, the amount expended there- 
from, during the period covered by the report, and the purposes 
for which such expenditure was made: provided that no such re- 
port néed be filled by such a corporation as to gifts to it of less 
than one thousand dollars. 

Failure for two successive years to file any report required by 
this section shall constitute a breach of trust within the meaning 
of section eight of chapter twelve, and thereupon the attorney 
general shall take such action as may be appropriate to compel 
compliance with this section. 


Some OtrHerR RECOMMENDATIONS OF Mr. BUSHNELL. 


Legislation Recommended as to Changes in Criminal Law 


1. To PERMIT THE COMMONWEALTH RIGHT OF REVIEW AND AP- 
PEAL TO SUPREME JUDICIAL Court. 

Massachusetts is one of five states which today deny the prose- 
cution a right of appeal or review. ... 
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Massachusetts law denying appeal even on “dilatory pleas” 
was finally established in 1849. 

In Commonwealth v. Cummings, 3 Cuch. 212 (1849), the court 
considering the whole subject indicated that it was a legislative 
matter as to whether the prosecution could have a right of review. 

“This consideration has a tendency to show that the inten- 
tion of the Legislature, in limiting the right to file excep- 
tions to the party accused, was also to limit in like manner 
the right to bring a writ of error.” 

The Massachusetts court relied upon and followed the New 
York case of People v. Corning, 2 Comstock, 9, decided in the pre- 
ceding year (1848).... 

People v. Corning was the leading case at the time denying the 
prosecution any right to review, but in 1852 the New York Legis- 
lature changed the law of New York and gave to “the people 
of this state by the district attorney .. . the right to review 
...” Laws 1852, Ch. 82.... 

It is recommended that statutes now providing for appeal and 
review by defendants be amended to apply to the Commonwealth. 
In addition to the proposed new section to be added to Gen. Laws 
(Ter. Ed.) Chap. 278, and which is set forth here, other amend- 
ments to various sections of Chap. 278 are set forth in the foot- 
note.* 


DrarFt or New Section 36: 


“Section 36. Appeals taken and exceptions alleged by the 
commonwealth in criminal cases shall be decided by the 
supreme judicial court which shall render final judgment 
thereon or remand the case to the superior court for further 
trial or for such other proceedings as may be required by 
justice and the state of the case: Provided that a final judg- 


*Simple amendments to existing statutes are suggested to give the Com- 
monwealth the right of appeal : 

Chapter 278 § 28 add prefacing clause “subject to the provisions of 
§ 36.” Strike out words “a defendant” and substitute therefor the words 
“either party.” 

Chapter 278, § 29, strike out words “the defendant” and insert in 
place thereof the words “either party.” 

Chapter 278, §30, substitute words “either party” for the words 
“the defendant,” and strike out in the fourth line the words “or 
consents to.” 

Chapter 278, §31, add prefacing clause “subject to the provisions 
of § 36.” Strike out in the first line the words “‘a defendant in,” and insert 
in place thereof the words “either party to.” 

Strike out in 14th line the word “Commonwealth” and insert in 
place thereof the words “other party.” 

Strike out in 21st line the words “district attorney” and insert in 
place thereof the words “other party.” 
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ment in favor of the defendant, following a jury verdict of 
not guilty shall not be affected by the decision of the supreme 
judicial court, unless such verdict was returned by direction 
of the court.” 


No constitutional change is necessary for this needed reform. 
Double jeopardy is not involved as a constitutional matter. 
Double jeopardy is dealt with by statute in Massachusetts. Gen. 
Laws (Ter. Ed.) Ch. 263, s. 7 reads as follows: 

“When Former Acquittal a Bar. — A person shall not be 
held to answer on a second indictment or complaint for a 
crime of which he has been acquitted upon the facts and 
merits; but he may plead such acquittal in bar of any sub- 
sequent prosecution for the same crime, notwithstanding 
any defect in the form or substance of the indictment or 
complaint on which he was acquitted.” 


This section could be abolished altogether without constitu- 
tional difficulties and a statute enacted which would give the 
Commonwealth precisely the same rights as any defendant to the 
extent that a criminal case could be sent back for retrial even 
after an acquittal by a jury. See opinion of the Supreme Court 
of the United States where such a statute as this is dealt with, 
Palko v. Connecticut, 302 U. 8S. 319, 328 (1938), and upheld as 
meaning “the case against him shall go on until there shall be a 
trial free from the corrosion of substantial legal error.” 

I do not favor or recommend such a statute. In my opinion a 
vedict of the jury, untrammelled and undirected, on the merits 
of the case, should terminate a trial on that charge... . 

The proposed draft, . . . does not permit retrial in case of 
error of which the Commonwealth is a victim when an undi- 





Chapter 278, § 32, strike out in the first line the words “the defend- 
ant” and insert in place thereof the words “either party.” 

In fourth line strike out words “district attorney” and insert in 
place thereof the words “other party.” 

Chapter 278, §33B, add prefacing clause “subject to provisions of 
§ 36.” Strike out in first line the words “a defendant in” and substitute 
therefor the words “either party to.” 

Strike out in ninth line the words “district attorney” and insert in 
place thereof the words “other party.” 

Chapter 278, § 33C, strike out in tenth line the word “defendant” and 
insert in place thereof the word “appellant.” 

Strike out in tenth line the words “or his counsel of record.” 

Chapter 278, § 33D, strike out in second line the word “defendant,” 
and insert in place thereof the word “appellant.” 

Chapter 278, § 33F, strike out in first line the word “defendant” and 
insert in place thereof the word “appellant.” 

Strike out in fifth line the word “defendant” and insert in place 
thereof the word “appellant.” 
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rected jury has acted upon the evidence in the case by acquitting 
the defendant. 

By the terms of the proposed draft retrial is permitted when 
a judge has directed a verdict of acquittal erroneously. It is 
obviously as necessary to protect the Commonwealth against im- 
proper or arbitrary action by a single judge, in the matter of 
directing verdicts of acquittal, as it is in the matter of dilatory 
pleas. 

I would suggest, therefore, that Gen. Laws (Ter Ed.) Ch. 
263, § 7 remain as it is as to an acquittal upon the facts and 
merits by a jury. A simple amendment such as the following 
should sufficiently protect the Commonwealth: Preceding the 
beginning, add the words “Subject to the provisions of Section 
36 of Chapter 278” so that the section would read as follows: 

“When Former Acquittal a Bar. — Subject to the pro- 
visions of Section 36 of Chapter 278, a person shall not 
be held to answer on a second indictment or complaint for 
a crime of which he has been acquitted upon the facts and 
merits; but he may plead such acquittal in bar of any 
subsequent prosecution for the same crime, notwithstanding 
any defect in the form or substance of the indictment or 
complaint on which he was acquitted.” 

Prior to 1907 the United States Supreme Court, citing the 
Cummings case from the Massachusetts and the Corning case 
from New York, had held that the United States government had 
no right of review. 

In 1907, however, the Federal law was modernized by C. 2564, 
34 Stat. 1246, approved March 2, 1907; now U. 8. Code Annotated, 
Title 18 (Criminal Code), s. 682. Had any United States Judge 
ruled in the manner of Judges Donnelly and Donahue the govern- 
ment could have taken the rulings “direct to the Supreme Court 
of the United States.” The Code specifically provides for a writ 
of error from a decision or judgment “sustaining a special plea 
in bar when the defendant has not been put in jeopardy.” While 
this Code does not permit writ of error by the United States in 
any case “where there has been a verdict in favor of the defend- 
ant,” it contains other excellent provisions which might well be 
adopted, including the requirement that the right of review by 
the government “shall be diligently prosecuted and shall have 
precedence over other cases.” 

Six years before this reform was enacted for the United States, 
Congress had put it in effect in the District of Columbia, by the 
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enactment in 1901 of 31 Stat. 1189, now Code (1940), Title 23, 
Section 105: 


“In all criminal prosecutions, the United States or the 
District of Columbia, as the case may be, shall have the 
same right of appeal that is given to the defendant, includ- 
ing the right to a bill of exceptions, .. .” 

Massachusetts legislation was once well in the vanguard of 
the movement to abolish technical obstructions in the prosecution 
of crime. The quashing or killing of indictments by other means 
for trivial defects, such as the slight misspelling by a single letter 
of a name or place was the object of attention in Massachusetts 
as far back as 1899. Gen. Laws (Ter. Ed.), Ch. 277, s. 34 at 
tempted to end that practice: 


“An indictment shall not be quashed or be considered 
defective or insufficient if it is sufficient to enable the de- 
fendant to understand the charge and to prepare his defence ; 
nor shall it be considered defective or insufficient for lack 
of any description or information which might be obtained 
by requiring a bill of particulars...” 

For various reasons not now material, the common law which 
denied the Commonwealth a remedy if a judge should terminate 
prosecutions for these or other insufficient reasons was left un- 
touched. The suggested amendments are intended to meet the 
need for closing the gap resulting from this omission and for 
bringing Massachusetts procedure into line with that of modern 
practice elsewhere. 


2. AsBoLisH Provisions For FInauity or RuLINGS BY SINGLE 


JUDGES ON PLEAS IN ABATEMENT. 
This section of Gen. Laws (Ter. Ed.), Chapter 278, § 27 reads: 


“Decisions on Plea in Abatement Final. — Decisions of 
the superior court upon questions raised upon a plea in 
in abatement to an indictment or complaint shall be final.” 


To permit the provision of finality to stand would be to leave 
in the hands of a single judge of the Superior Court the power 
to terminate criminal prosecutions by rulings on pleas in abate- 
ment,... ° 

A brief review of the historical background of this statute 
shows that in 1840 the Legislature enacted a provision, that there 
should be no appeal from judgment of the court of common pleas 
(Stat. 1840, Ch. 87, s. 4, 5) upon such questions of law “as may 
arise upon pleas in abatement.” The same provision was ex- 
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tended to judgments of the Superior Court on pleas in abatement 
(Stat. 1855, Ch. 449, ss. 5, 6; Stat. 1859, Ch. 196, ss. 26, 27). 

The 1859 enactments included such pleas in both civil and 
criminal matters. 

As to civil actions, the finality provision was repealed in 1906, 
(Stat. 1906, Ch. 342). Private parties in litigation since that 
time have had full rights of review in civil cases on such pleas. 
See Potter v. LaPointe Machine Tool Co., 201 Mass. 557, 559 
(1909). 

I have been able to find no sound reason why the finality pro- 
visions as to pleas in abatement in criminal cases should not be 
repealed now, as was the same provision in civil cases nearly 40 
years ago. 

If a plea in abatement does raise questions of infringement of 
procedural rights, then query whether the provisions that a single 
judge’s decision on fact and law is to be final is constitutional 
or not — and, if it is constitutional, whether as a matter of policy 
it is at all sound to cut off rights of review of either party 
from ruling by trial judge. At any rate, the repeal of the finality 
provision together with the recommended statute giving the right 
of appeal to the Commonwealth in criminal cases is fair to both 
sides and necessary to prevent repetition of the incident referred 
to. 

3. AmeEND Gen. Laws (Ter. Ep.) Cap. 277, Section 74 By 
MAKING MANDATORY THE RerusaL TO ReceEIve PLEAS IN ABATE- 
MENT, UNDER CERTAIN CIRCUMSTANCES. 

The present statutory provision, Gen. Laws (Ter. Ed.) Chap. 
277, S. 74 reads as follows: 

“Verification of Plea in Abatement. — The court may 
refuse to receive a plea in abatement or other dilatory plea 
to an indictment until its truth has been proved by affidavit 
or other evidence.” 

The recommendation is that the word “shall” be substituted 
for the word “may” so that the statute will read: 

“Verification of Plea in Abatement. — The court shall 
refuse to receive a plea in abatement or other dilatory plea 
to an indictment until its truth has been proved by affidavit 
or other evidence.” 

or, that the section be stricken out altogether and the following 
new section substituted : 

“S. 74. Verification of Plea in Abatement. — No plea 
in abatement or other dilatory plea to an indictment shall 
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be received by the court until its truth has been proved by 
affidavit or other evidence. The burden of proof shall be 
upon defendants seeking to attack the validity of an in- 
dictment returned by the Grand Jury. Affidavits shall not 
be deemed sufficient for the court to receive such pleas un? 
less the Commonwealth is permitted the right of cross- 
examination of affiants.” 


4. Comprt WRITTEN STATEMENT OF REASONS BY SINGLE JUDGE 
DIsPosinc OF INDICTMENT BY RULING ON DimaTory PLEAS. 


Stats. 1922, Chap. 458, now Gen. Laws (Ter. Ed.) Ch. 277, SS 
70A and 70B are as follows: 


“70A. Entry of a Nolle Prosequi Regulated. — Except 
as otherwise provided by law, a nolle prosequi entered by 
a district attorney or assistant district attorney in a crimi- 
nal case shall be accompanied by a written statement, 
signed by the district attorney or assistant district attorney 
making such entry, setting forth the reasons for such dis- 
position. Said statement shall be filed with the pleadings.” 

“70B. Placing Cases on File Regulated. — Except as 
otherwise provided by law, a criminal case shall not be 
placed on file, on motion of a district attorney or assistant 
district attorney, unless such motion is accompanied by a 
written statement of the reasons for such disposition, signed 
by the district attorney or assistant district attorney, which 
shall be filed with the pleadings, and also accompanied by 
a statement of any previous criminal record of the accused.” 


These statutes were enacted as a result of abuses in the power 
of nol pros and placing of cases on file .. . on oral motions 
of district attorneys brought to light in the removal proceedings 
against two district attorneys in 1921 and 1922 by Attorney 
General J. Weston Allen. They are sound in purposes and practice. 

Prior to their enactment District Attorneys were able to write 
an indictment off by way of nol pros by merely placing their 
initials under a hastily-scrawled “N.P.” The theory of the statutes 
is that the people have a right to have their business transacted 
publicly, and that there is no justification for secret reasons in 
the disposal of a criminal case. 

The same reasons apply to the entries “Pleas sustained, indict- 
ment quashed,” and Motion to quash allowed.” 

Since it is sound policy to require written statements of rea- 
sons for dispositions of criminal cases without trial on the merits, 
by the District Attorneys ... it would seem that the same rea- 
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sons apply more forcibly for requiring written statements of rea- 
sons for such dispositions by judges. 

The recommendation is that a new section be added and, fol- 
lowing the same sequence, be numbered Section 700 of Chapter 
277, to read as follows: 


“T0C. Disposal of Cases Without Trial on Merits by 
Court Ruling Regulated. — The court when quashing, abat- 
ing, or otherwise disposing of an indictment or complaint 
without trial on the merits shall file a written statement of 
the reasons for such rulings or dispositions, signed by the 
presiding judge making the aforesaid rulings or disposi- 
tions. Said statements shall be filed with the pleadings. 


SOME OTHER BILLS REFERRED TO THE JUDICIAL COUNCIL 
(Suggestions requested.) 


A bill (introduced by Frederick T. Doyle on behalf of the Boston Bar 
Association) to extend to criminal cases the Massachusetts statute as to 
the admissibility of book accounts. In this connection the following cases 
should be read : — Hoffman v. Palmer, 315 U. 8. 109; Mass. Bonding etc. Co. 
v. Norwich, 18 Fed. 2d 984; Com. v. Slavsky, 245 Mass. at pp. 415-418; Lan- 
day v. U.S., 108 Fed. 2d 698 ; certiorari refused, 309 U. S. 681; U.S. v. Leathers, 
138 Fed. 2d 507 at p. 511; U. S. Code Title 28 sec. 695. 

H. 933 to provide for majority verdicts. 

H. 936 and H. 1233 to allow the admissibility of declarations of an insane 
person before the insanity. 

H. 365 to avoid the recording of repetitions of clauses in long mortgages 
by incorporating them by reference to an earlier record thus reducing the 
cost of recording and storage in registries of deeds. County, commissioners 
may be interested in this bill. It was discussed in the Massachusetts Law 
Quarterly for December, 1943, pp. 50, 51. 

Other matters referred to the Judicial Council will be mentioned in the 
next issue of the Quarterly. 


CIRCULAR LETTER OF ADMINISTRATIVE COMMITTEE OF THE 
PROBATE COURTS ON DIVORCE PRACTICE. 

March 12, 1945 

To THE JUDGES OF PROBATE: 


The Massachusetts Bar Association has called to the attention of the 
Administrative Committee of the Probate Courts a lack of uniformity of 
practice among the Probate Judges in the handling of libels brought by 
men and women in the Service. The Bar Association has urgently requested 
action by this Committee to the end that the practice be uniform. 

The Administrative Committee, using the advisory powers conferred 
upon it by statute, advise the Judges of Probate as follows: ; 

That in the case of a libel brought by a man or woman in the Service, 
it is not neccessary that he or she be present at the hearing of said libel 
or submit a deposition, if the case can be proved by other evidence. 

In this connection, the Committee calls attention to a case recently de- 
cided in Illinois, — Kinsley v. Kinsley, 57 N. BE. (2nd) 449. 


FREDERICK J. DILLON, 
Secretary to the Administrative 
Committee of the Probate Courts. 








THE HISTORY OF THE DISTRICT COURT DISCUSSION 


By Frank W. GrinneELu 
(From the LAW SOCIETY JOURNAL of Massachusetts for February 1945) 

I have read with interest the suggestions on this subject 
by Judge Miles in the October Bar Bulletin, by ‘‘an old lawyer’”’ 
in the December Bulletin, by Judge Iddings, in the January 
Bulletin, and editorials and letters recently in the Herald and 
in the Boston Globe. While all of these communications are 
suggestive of various aspects of the problem, none of them 
refer to the history of the discussion about district courts. I 
do not pretend to be an authority on what should be done about 
these courts or about the district court system, which Judge 
Iddings says is not a system at all. I do, however, know some- 
thing about the history of the discussion and, if members of 
the bar are to think about the problem, it seems desirable that 
the facts of a discussion dating back at least as far as 1876 
should be stated for their information. Prior to 1924 the study 
of the judicial system and suggestions in regard to its develup- 
ment were confined generally to individuals and occasional bar 
association committees and special commissions provided for 
by the Legislature at intervals of 15 or 20 years. Most of the 
suggestions and interest in the matter came from the bar, and 
a few judges. The commission on the Practice Act of 1851, the 
Joint Legislative Committee of 1859, (whose report resulted 
in the abolition of the Court of Common Pleas and the creation 
of the Superior Court,) the Commission of 1876, the Commis- 
sion of 1886, and the Joint Committee of 1892, all gradually 
laid foundations for a more modern working system, but in an 
old community such development is of necessity gradual. ‘I'he 
lack of any plan in the organization of district courts was 
expressly recognized in the report of the Commission of 1876. 
Recommendations for the abolition of some of the smaller 
courts in different counties were made by the Joint Committee 
of 1892. 


In 1909 Mr. Justice Lummus, then a district court judge, 
wrote an article on ‘‘The Failure of the Appeal System”’. This 
was a careful study of legal history and its relation to existing 
facts. Tn 1911 a special commission on the Suffolk County 
courts was provided for, of which former Chief Justice Bolster 
was chairman. As a result of the report of that committee, 
the old system of civil appeals on the whole case, which had 











been criticized by Judge Lummus, was abolished (as an experi- 
ment in Suffolk County) and the system of removals and tlie 
creation of an Appellate Division was provided for in the 
Boston Municipal Court. The plan was opposed by those who 
were apprehensive that most of the business would be removed, 
etc. — apprehensions which proved groundless. In 1914 the 
Committee on Legislation of the Massachusetts Bar Associa- 
tion, of which Judge Lummus was then a member, drafted a 
bill to extend the Boston Municipal Court system (which had 
proved workable) to the other district courts of the state and 
this bill provided for appellate divisions with which the bar is 
now familiar, not as independent tribunals but as part of 
the district court. in which the case arose. The details of this 
bill and its constitutional aspects were explained in detail and 
circulated to the bar in the report of the Committee on Legis- 
lation of the Massachusetts Bar Association for 1914 which pre- 
sented the bill to the Legislature. During the next 6 or 8 years 
this bill was submitted, (I think every year) to the Legislature. 
Various members of the bar from different parts of the state 
took an active interest in supporting the bill, (notably the late 
Gardner K. Hudson of Fitchburg). In 1919 the Legislature 
provided for the appointment of the Judicature Commission 
consisting of three men appointed by the Governor. These 
men were Mr. Justice Sheldon, then recently retired from the 
Supreme Judicial Court, George R. Nutter of Boston, and 
Addison L. Green of Holyoke, both men of long and varied 
experience at the bar and in business. The first report of this 
commission was entirely devoted to the subject of small-claims 
procedure, and on its recommendation, the first state-wide 
small-claims procedure in the country was provided for by the 
Legislature in the face of an adverse report of the Judiciary 
Committee, but a favorable report from the Committee on 
Counties. Apprehensions were expressed about it, but they 
proved groundless. After 14 months, the second and final 
report of the Judicature Commission appeared in January 
1921, and this report proved to be the practical starting point, 
not only of the continuous study of the judicial system since 
that time, but also for the movement for judicial councils 
throughout the country as the report attracted attention in other 
states. In this report the commission recommended the exten- 
sion of the Boston experiment to the other district courts and 
as to those courts in general, the commission said: 




















DISCUSSION OF DISTRICT COURTS IN THE FINAL 


REPORT OF THE JUDICATURE COMMISSION 
(HOUSE 1205 OF 1921 REPRINTED IN MASS. LAW 


QUARTERLY FOR JANUARY 1921 PP. 33-37.) 
“1. The Need of an Administrative Committee. 


‘‘There is a constantly growing emphasis on the 
importance of developing and improving the standing, 
the powers and the procedure in the district courts, and 
the recognition of their importance by the bar, by the 
public, and by the appointing power. The reason for 
this increasing emphasis is the fact that these courts 
deal directly with more people in the community than 
any other courts. and, consequently, the ideas in regard 
to the system of administering justice in the minds of 
very many of our citizens and of the immigrant popu- 
lation in the community depend on the picture present- 
ed to them of the administration of justice through 
their practical experience and observation in the only 
courts within their knowledge. 


**Much criticism has been directed at these courts, 
or, in some of them, at the judges themselves. There 
is nothing new about this. Such criticism was reflect- 
ed in the report of the joint legislative committee on 
judicial system in 1886 (Senate Document No. 10 of 
1887), and since that time. It is not surprising that 
such criticism should be made as to the operation of 
a system composed of seventy-three separate courts 
scattered about the State in cities and towns of vary- 
ing population in which the amount of business to be 
done hy the court differs greatly in amount and in char- 
acter, and when the salaries for the work naturally 
vary. 


**In spite of the criticism of some of these courts 
or of the judges, or the special justices, in others, we 
believe that the community has received much better 
service from them than might have been expected from 
the inherent limitations in the existing system. Their 
development throughout the State has not been in 
accordance with any uniform plan. As stated in the 
report of the committee in 1886 above referred to, the 








courts then existing were ‘an outgrowth and modifica- 
tion of the old justice of the peace system’, and, fur- 
ther, ‘the frequent establishment in later years of 
these courts has tended to detract somewhat from the 
dignity and meaning of the judicial title.’ 


**But in spite of all the criticism, merited or un- 
merited, the establishment of these local courts, as oc- 
easion seemed to arise in the judgment of the Legisla- 
ture, has continued without any system by which the 
administration of justice through these courts might 
be made more uniform and gradually improved. 


‘To counteract the results of the isolation of each 
court, the Association of Justices came into existence 
some years ago as a voluntary organization of judges 
to diseuss questions of practice and procedure. The 
results of the work of this association have been valu- 
able, and the recommendations which have originated 
in this body have been enacted into law. 


‘*Suggestions have been made that the district 
courts of the State outside of the county of Suffolk 
should be reorganized as a circuit system with a chief 
justice, and that the judges should travel about the 
State much as the Superior Court does, or that various 
districts should be established and assignments of 
judges made to particular districts with regular cir- 
cuits, or that such districts should be established in the 
different counties. It is suggested that such a reor- 
ganization would result in greater economy for the 
State as far as expense is concerned, and in greater 
economy and increased efficiency in the system of dis- 
trict courts, as a whole, as compared with the results 
of the present system of sixty-four isolated courts. 


“‘These are not new suggestions. Something 
similar was briefly mentioned in the report of the com- 
mission of 1876 (Public Document No. 32, 1877, pp. 7, 
8), and again by the joint committee of 1886 (See re- 
port, Senate, No. 10, 1887, p. 6). 


‘*In view of the varying size, position, amount and 
character of business in the different counties of the 

















State which are divided by historical or geographical 
lines, having no relation whatever to any centralized 
system of judicial administration, we do not recom- 
mend at present county circuit courts. 


“‘As far as a centralized system operating by 
various district circuits, without regard to county 
lines, is concerned, the argument based on economy of 
money and judicial power and the possibilities of 
increased efficiency in many ways is strong, and if the 
problem were one of devising a system for a new 
State, some such plan might be the most promising. 
But that is not the problem. As stated in various 
places in this report, the establishment of local courts, 
as well as the sittings of other courts, has been the 
result of a policy of meeting what the Legislature con- 
sidered local needs by an isolated local court, rather 
than a policy system offering better opportunities for 
natural and continuous growth in accordance with the 
changing conditions in different parts of the Common- 
wealth. These courts have been established, many of 
them for a long period of years in response to local 
demand, strong local feelings and traditions as to the 
importance of a particular court in a particular place 
have grown up. This is probably so strong in regard 
to most of these courts that an attempt at a radical 
reorganization would be futile. 


‘*Facing the problem as it is, therefore, we think 
that as a practical] matter more can be gained for the 
community through the development of most of the 
existing courts into more responsible and effective 
tribunals of a less isolated character than by attempt- 
ing a radical reorganization. 


‘*It is probably that a detailed examination of the 


practical operation of each of the district courts in the 
State, and of the time required by the judges in the 
administration of its. business, would show that some 
of these courts might well be abolished and consoli- 
dated with some other districts because of the lack of a 
sufficient amount of business. The joint committee of 
1892 considered this subject and recommended the abo- 











lition of several of these courts, outside of Boston, and 
their consolidation with others (see Report, Senate, 
No. 31, 1898, pp. 11, 12). Whether a similar recom- 
mendation should, or should not, be made again at this 
time, the Commission is not in a position to say, owing 
to the fact, explained elsewhere, that the wide scope of 
the inquiry which the Commission was asked to make 
has made it impossible to examine in detail the opera-- 
tions of all the district courts in the State, as it would 
have left no time to consider any other questions. We 
believe that the whole question in regard to reorgani- 
zation of these courts, or some of them, can be better 
understood after a system of statistics is established 
under the supervision of the judicial council, as already 
suggested. ‘T'he extent to which the different lower 
courts may be resorted to by people in different locali- 
ties under the recent act establishing a new procedure 
for the collection of small claims is uncertain, and can 
be ascertained only after the act has been in practical 
operation for a sufficient length of time, so that the 
people in the various communities appreciate its possi- 
bilities. It is possible, also, that, if other recommenda- 
tione of this Commission in regard to the jurisdiction 
of the district courts are favorably considered, the bar 
may make more use of some of the courts which now 
have very little business, and thus may provide some 
additional justification for their existence other than 
local sentiment. In the course of a few years a system 
of statistics would bring out facts which would place 
all courts in better perspective. But if all these courts 
are to continue to exist, that is no reason why each one 
should constitute a separate little system by itself. 
Such isolation is not adapted to the gradual improve- 
ment which results from the closer contact of the va- 
rious parts of such a system. 


‘‘Another suggestion has been that the State 
should be divided into three districts, leaving the exist- 
ing courts as they are, but providing a chief justice 
for each district with the power of assignment, etc., 
and creating a judicial committee of the district courts, 








which should consist of the chief justices of the three 
districts and the chief justice of the Municipal Court 
of the City of Boston, for the purpose of consulting 
from time to time and investigating the working of the 
courts in the various districts and making recommenda- 
tions in regard to them. 


‘fA third suggestion is that, instead of having a 
division into districts with chief justice, a committee 
of judges of the present courts should be created, the 
judges serving upon this committee to be selected from 
time to time by the chief justice of the Supreme Judi- 
cial Court; that this committee should have the power 
and duty of studying the work, the procedure, practice, 
methods of keeping records, ete. of the various district 
courts, and of making suggestions to the judges of such 
courts, or formulating rules for the consideration of 
the judges as a whole, with a view to improving, or 
making more uniform, the practice and methods of ad- 
ministration throughout the Commonwealth. 


‘*The Commission believes that there should be 
some body charged with the duty and given the power 
to investigate and to make recommendations. Of 
various suggestions of this kind, explained above, the 
Commission feels that the plan for a committee of 
judges, a plan which has the approval of a vote of the 
Association of Justices of the district courts, is the one 
most likely to work in practice, and we recommend it 
and annex hereto a draft for legislation to that end as 
a section in the act submitted relative to appeals in the 
district courts.’’ 





In 1922, the recommendation of the Judicature Commission 
was followed almost without change by St. 1922, Chapter 532, 
abolishing the old civil appeal system, creating the three appel- 
late division districts, and providing for the administrative 
committee of the district courts as an advisory body to visit 
and study those courts and to make suggestions to them in 
regard to administration in the manner which had been pro- 
posed by the association of district court justices. From 1922 
to 1941 that administrative committee of three, appointed by 
the Chief Justice of the Supreme Judicial Court functioned 
effectively in bringing about more mutual understanding and 

















more uniformity of practice among the 72 isolated tribunals 
which had been planted years before. The amount of public 
service of a constructive character performed by the members 
of this committee, originally Judge Milliken of New Bedford, 
Judge MacDonald of Marlborough, and Judge Hibbard of Pitts- 
field. is relatively little known and appreciated by the bar in 
general, and the semi-annual circular letters to the justices, 
clerks, and probation officers as well as the visits throughout 
the state have helped to bring the district courts not into a per- 
fect system hut into a better understood relation to the rest of 
the judicial system than had ever before existed. Jt is import 
ant that the value of this service should be remembered, as thei e 
is a bill before the legislature to abolish the administrative com- 
mittee. In 1941, the Committee was reorganized as a body of 5 
judges with some authority besides advice. For the story of 
its functioning see 18th Judicial Council Report, pp. 66-74, 19th 
Report pp. 71-87, and 20th Report, Appendix C. 


In 1924 the Legislature followed the recommendation of 
the Judicature Commission by creating the Judicial Council as 
a continuous body made up of judges of various courts and 
members of the bar with the responsibility of making a continu- 
ous study of the judicial system in place of the intermittent 
studies and casual interest of the earlier day. Ever since 1924 
the Council has made an annual report to the Governor which 
has been transmitted to the Legislature and for the greater part 
of that period that report has contained the statistical informa. 
tion as to the business of all the courts, in the Commonwealth 
and in many of those reports the earlier studies of the district 
courts already referred to were continued and suggestions made 
in regard to them. A number of these suggestions were fol- 
lowed by the Legislature including the Act of 1929 which re- 
moved the financial limits of civil jurisdiction. The complaints 
about district court justices practicing law arose or at least 
became much more accentuated after the adoption of the com- 
pulsory automobile insurance law in Massachusetts in 1925 and 
its consequent increase in automobile litigation. 


The salaries of district court justices and others have 
always been worked out on an arbitrary basis because no one 
was able to suggest any better plan which could be adopted. 


In its 10th Report, the Judicial Council presented what was 
perhaps the most complete picture of all the district courts, 
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their cost, working force, and relative work-load for the year of 
1932. Since 1932, the district court problems have been dis- 
cussed not only in the later reports of the Judicial Council but 
also in reports of a succession of special commissions and by 
the Judiciary Committee and various proposals have been made 
to the Judiciary Committee including various bills offered by a 
committee of the Association of district court justices. In the 
16th Report of the Judicial Council, the old problem of fuli- 
time service was discussed and a plan outlined for a gradual 
approach to full-time service beginning with those areas in the 
state in which there was sufficient business to provide full-time 
work for a full-time judge. The latest discussion of the subject 
appears in the current 20th Report of the Judicial Council, filed 
with the Governor on December 29, 1944, and reprinted in the 
Massachusetts Law Quarterly for December in which the Coun- 
cil says: 


**The Judicial Council has repeatedly stated its objective— 
full-time judges, adequately paid. There is a pretty general 
agreement today as to that objective; differences of opinion 
exist only as to methods of attaining it.’’ The Council refers to 
and reprints (from its 16th Report) the full-time proposal for 
the courts in Suffolk County and for a few other larger courts 
outside of Suffolk County as the way to begin, which, in their 
opinion, is the soundest approach, having in mind that ‘‘from 
the point of view of the public, there should be a reasonable full. 
time volume of business’’ to ‘‘justify a salary for a full-time 
judge.”’ 


Other plans suggested from time to time like the ‘‘County 
Courts’”’ bill have contemplated more comprehensive changes 
throughout the Commonwealth. Whether the studies referred 
to have been ‘‘scientific’’ in the sense in which Judge Iddings 
uses the term, I do not know, but since 1876 and particularly 
since 1922 almost every conceivable suggestion of a plan as well 
as of detail has been made and considered (see list of reports 
in note to p. 29 of 20th Judicial Council report). Judge Miles 
is mistaken in saying that ‘‘one great source of work has not 
even been suggested—the auditors’ and masters’ work.’’ That 
suggestion has been discussed repeatedly. It appeared, I think, 
in one or more of the draft bills submitted by the justices. It 











is specifically referred to on p. 26 of the 16th Report of the Ju- 
dicial Council in 1940 in which the Council did not agree with 
the suggestions. Aside from that statement, so far as my 
ohservation goes, the response of the bar, other than auditors, 
in conversation has not been favorable to the proposal for a 
mandatory statute that district court judges should be used ax 
masters and auditors. Whether there has been any change in 
favor of the proposal, I do not know, but the question has been 
seriously raised whether the Legislature could force the appoint- 
ments of masters and auditors by the Superior Court. Since 
November, 1942, the use of auditors in automobile cases has 
ceased! 


The problem seems to be whether it is either wise or prac- 
tically possible to shift all the district courts onto a full-time 
basis on the ground that if they are not all dealt with at once, 
nothing can be done or whether it is wiser to work toward a full- 
time plan in the more gradual manner suggested by the Judicial 
Council or by others or whether an entirely different reorgani- 
zation such as that suggested by the so-called County Courts 
Bill should be tried. Hitherto as pointed out in some of the 
passages quoted, the gradual progress by experiment seems to 
have proved itself wise. In any event, it seems desirable that 
the history of the discussion and the gradual growth of these 
courts from justices of the peace to courts which have jurisdic- 
tion of matters tried hy the Supreme Judicial Court and a jury 
of 150 years ago should be understood and not ignored even if 
the views expressed in the different studies referred to may not 
be considered convincing. They were at least thoughtfully 
considered and recent history has shown that some proposals, 
not seriously considered when first made, have been finally 
adopted after a lapse of anywhere from two or three to nineteen 
to twenty years or more. Lord Russell was quoted as saying 
that 30 years was normal period of gestation of any suggestion 
of legal reform. 


The Judicial Council bill for Suffolk County does not 
abolish any courts at all. It simply extends the jurisdiction of 


all the Suffolk Courts and brings them into a Suffolk system on 
full-time salaries, a conference of all the judges with rule-mak- 
ing functions and the ability to use (in a business like way) 
the judicial power where it is needed to meet the judicial busi- 
ness to be done. (See 20th Report, pp. 30-32). 











BOSTON LEGAL AID SOCIETY 
Founded 1900 


16-A ASHBURTON PLACE, BOSTON. 


Report for 1944 
PURPOSE OF THE SOCIETY 


Any person who cannot afford to employ private counsel is free 
to consult the attorneys of the Society. The Society accepts all kinds 
of civil cases, except cases of slander and libel. It will not appear in 
criminal cases. 


The inspiration of legal aid is that without it the poor would be 
denied justice simply because, on account of their poverty, they could 
not secure legal advice or representation in court. It is obvious that it 
is the right of the poor to have justice, that it is the interest of the com- 
munity that they should be given it. 


A year ago, we reported that our cases had declined some fifteen 
per cent from the previous year. This decline has apparently stopped. 
We had 8,107 cases, a very small increase over last year, to be sure. 
but it indicates a levelling off of the downward trend and it is prob- 
able that our cases will continue at about the same level as they are at 
present for the duration of the war. Of our new cases, service cases 
accounted for 1,217 or fifteen per cent of all our cases. 


Statistics in regard to the economic status of our clients did not 
show many noteworthy changes during the year. In general, these 
figures are not particularly reliable and it is questionable whether they 
are even worth collecting. It is a curious, and statistically discourag- 
ing, fact that year after year our clients invariably average two depend- 
ents, never any more and never any less. Statistical facts such as 
these are obviously of little value. Some of the figures that we collect 
do throw some light on present day conditions. Years ago we were 
flooded with aliens. This year, we only had 227. They have all 
become naturalized or have disappeared. In 1940, 1,155 clients 
were on relief. In 1944, we find only 130 on relief, nearly all of 
whom were unemployable. 

The kinds of cases that came to us during the year are evidence 
of the fact that we are still at war. Installment contract cases continue 
to decrease. Almost nobody now buys anything on the installment 
plan. Wage cases are practically non-existent. Domestic servants 
used to be involved in innumerable rows about their pay. Nowadays 
anyone lucky enough to have a servant does not quarrel about wages. 
Few people borrow money. Two years ago, we had just twice as 
many small loan cases as we have today and the few small loan cases 
that we do have are mostly in regard to loans that were made a year 
or more ago. 

Landlord and tenant problems were numerous. We had 1,017 
of these. This is due to the almost frantic efforts made by landlords 
to evade the OPA regulations and charge more rent. Some landlords 
made very questionable improvements to the house or flat and then 
sought to raise the rent but even more landlords tried to eject their 











tenants from unfurnished apartments in order to furnish them and thus 
obtain a higher rental. Many devices are employed to eject tenants, 
the most popuiar one is that they are too noisy and strew garbage 
around the hall. Hence, we have defended many ejectment cases 
and, in most cases, with very fair results to the tenants. 


Before the war, the person employed in industry seldom failed 
to report the slightest injury. Nowadays few employees report an 
injury unless it is a serious one. They cannot afford to leave the job 
for a minor injury. For that reason, most of our compensation cases, 
which showed a definite increase, were nearly all quite serious matters. 
We had 236 such cases and tried a number of them in cities outside 
of Boston, even as far afield as Springfield. 


Some statisticians believe that in times of prosperity, or perhaps 
we should say in times of high wages, divorce and separation cases 
are always more numerous. However that may be, each year we 
appear to have a few more domestic relation cases than we had 
before. In i944, we had 2,824 such cases or thirty-five per cent of 
our total number of cases. Many wives remarked that they had been 
waiting for a long time for their husbands to make enough money to 
enable them to pay alimony and they have all evidently come to the 
conclusion that the time has arrived and that, if they wished.to leave 
their husbands, they should do so now. These cases are time consum- 
ing and difficult. They usually requre Court action and are not at all 
popular with our staff. We accept clients who desire legal saparations 
but we generally refer those seeking divorces to outside counsel unless 
it is clear that they have a meritorious case and cannot afford to pay a 
fee. We referred 778 clients to private counsel and the great majority 
of these cases were women seeking divorces. 


Service cases average about 100 per month. Many of these that 
come by mail are referred to the War Work Committee of the Massa- 
chusetts Bar Association, which is responsible for all Massachusetts 
cases outside of Greater Boston. 

Thirty-seven per cent of our service cases are from soldiers who 
wish to be separated or divorced. Sometimes it is the wife who is 
doing the divorcing and the soldier is only too glad to cooperate pro- 
vided he does not have to pay any alimony. The great majority of 
them, however, wish to be divorced themselves from a wife in whom 
they have long since lost interest or one who is now in love with an- 
other man. It is fairly obvious to everyone but the servicemen them- 
selves that it is pretty difficult to obtain a divorce unless the libellant is 
able to appear and testify in person. We can do nothing on most cases 
unless the serviceman can be present. There is an increasing number 
of cases where the wife has given birth to a baby although her husband 
has not been home for one or two years. The husband obviously knows 
nothing whatever about the case except that his wife is the mother of 
someone else's baby. His appearance at a divorce trial would, there- 
fore, be superfluous. Most of our Probate Judges take this practical 
point of view but some of them refuse to hear cases of this kind and 
there is no way in which we can compel them to do so. 

We still have a good many boys under eighteen who need a legal 
guardian before they can enlist. We had 120 of these cases. We also 
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had almost as many landlord and tenant cases for servicemen. Some 
landlords have no scruples whatever about ejecting the family of a 
serviceman if they possibly can. The Courts have been very helpful 
in these cases and have overlooked many technicalities. 


The families of fifty-three soldiers and sailors who have died in 
service or been killed in action have come to us for advice. We have 


also a number of cases of men in the Merchant Marine who have beer. 
lost at sea. 


Many organizations are busy planning what they will do for the 
returning veteran. There is little the Legal Aid can do im this field. If 
a man cannot afford to pay private counsel, he is obviously a Legal 
Aid client. If he can afford to employ one, he should not expect te 
be a client of the Legal Aid Society. The fact that any individual is 
an ex-serviceman should not, to our mind, make any difference as to 
whether or not he is eligible for Legal Aid. We have not charged 
servicemen any fees and in order to help the returning soldier become 
adjusted to civil life, we might well consider establishing a policy of 
not charging a fee for at least ninety days after they have been dis- 
charged. After the ninety-day period, they would be civilians from 
our point of view and would be treated as such. The filing of claims 
for disability, pensions, and allowance, etc., are all matters with which 
many other agencies are much more competent to deal than a Legal 
Aid Society. We are definitely not specialists in this field and we 
should stay out of it. 


During the year, we disposed of 8,632 cases. Some of these 
cases are old ones that had returned for further service. Obviously 
our dispositions of cases will always include cases that have been dis. 
posed of more than once. Our dispositions were almost exactly 
similar to those of a year ago. As usual, the great majority of clients 
were given advice. We drew wills and powers of attorney for 291 
We settled 452 disputed claims and we obtained favorable decisions 
tor our clients in 767 Court cases and we were defeated in only 23 
cases. 


We started the year with a cash balance of $3,389. Because of 
this balance, the United War Fund, which had allotted us $25,460 
in 1943, only gave us $20,562 in 1944. While our receipts and ex 
penditures were within our budget figures, we finished the year with 
the infinitesimal balance of $439 and, with various deductions, such 


as depreciation and the like, the auditor finds that we have a deficit 
of $2,094.24. 


Our total receipts, exclusive of bookkeeping entries, such as with- 
holding taxes, etc., were $40,137. 


The United War Fund allotment was $20,562 and the Permanent 
Charity Fund again gave us $2,000. 


Despite the fact that servicemen paid no fees, fees for services 
were $10,884 or $114 more than in 1943. This sum was made up 
of small fees paid by many people. 3,773 people paid a retaining fee 


of fifty cents while fees for services performed were paid by 765 
clients. 











Income from investments was $4,383, a slight increase over last 
year. Income from renting part of the building was $2,240. 


Our total disbursements, excluding withholding taxes, were 
$41,753. Not included in this figure is $1,000, which is repayment of 
a loan from the Permanent Fund. Salaries of both staff and clerical 


members were $34,743. 


We cannot close this report without recording our sorrow and 
regret at the loss of Thacher Nelson, a Director of the Society from 
1923-to the time of his death. Colonel Nelson entered military service 
in October 1941. In January 1943, he was given command of an 
infantry regiment at Fort Lewis, Washington, and in June 1943, he 
was promoted to a full Colonel. He went abroad with his regiment 
last fall and was killed in France, October 20, 1944. 


RAYNOR M. GARDINER, General Counsel 
CASE STATISTICS 





Kinds of Cases Dispositions 
Various Money Claims jun *> Advice 5011 
Installment Contracts . ° ‘ ‘ 180 Advice and * refer red to Proper Agency 573 
Unclassified Contracts . . 7 Advice and referred to Private Atty 778 
Workmen’s Compensation Insurance 236 Referred to Small Claims Court ° 158 
Personal and Other Injuries «0. a Discontinued aft we 74g eis 
Attorney and Clients ik Ba eae 70 Legal Papers Drawn aS te 5s 6 a 
Estates of Deceased Persons - «ae Settled ; Kc ote aaa tg) Sree 
Real Bstate and Tenancy : (2 Oe Won After Litigation io eee 
Ilegitimacy . 7 Lost After Litigation ‘ ° 23 
Domestic Relations and Non- support . 2324 Refused under Rules of Society 6 74 
Guardianship, ae and raeene: . CR Clients Unable to Advance Costs ‘ 1 
Miscellaneous ° ; - 1199 — _— 
Total ge, oh 
Service Cases : tJ ee Ey Gr Pg me RS) RR 
CLIENT STATISTICS 
Employed Clients in ee ae Av. Wkly Wages of Employed Persons $25 
Unemployed Clients . . . . . 2449 Average Number of Dependents 
Citizens ‘ Se a Average Monthly Rent Paid —— 
Aliens - ay aml 227 On Relief vars 5 s.. 6 - » oe 
Money Collected “for Clients - « « $53,468.43 
THE VOLUNTARY DEFENDERS COMMITTEE 
Incorporated 


Organized in order to provide counsel for indigent and worthy persons 
accused of crime. 
Eight Beacon Street, Boston. 


REPORT FOR 1944 


MOST people are unaware of the fact that, except in murder case, 
there is no provision in our state law that a person accused of a crime 
shall have a lawyer assigned to him for his defense. All persons 
should be equal before the law but, as a practical matter, they are not, 
at least in the Commonwealth of Massachusetts. 

An impoverished defendant, confined in jail until brought to 
court for trial, having no counsel, money or ability to ccllect evidence 
needed by him to present his case, is in a very difficult and often most 
unfair position. Arrayed against this defendant is a skillful and ex- 
perienced District Attorney who has almost unlimited resources, both 
for investigation and to locate and summon witnesses who will hel» 
establish the Government's case. 

The work of the Voluntary Defenders Committee goes far be- 
yond the mere interviewing of a defendant at the jail. Each case 
undertaken by the Committee involves a good deal of careful inves- 
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tigation. Before agreeing to represent a defendant in court, the Com- 
mittee makes every effort to be sure of two things. First, that the de- 
fendant has not sufficient means to retain private counsel and, second, 
that he is not an habitual criminal. The Committee does not compete 
with members of the Bar nor does it represent persons who make their 
living by engaging in crime. 

After a defendant has been accepted as a client, and the majority 
of applicants are accepted, his case has to be carefully investigated and 
prepared. The indictment and complaint must be studied and dis- 
cussed with the client so that he may clearly understand the charges 
made against him. His witnesses must be interviewed to determine 
whether or not his defense is sincere, and these witnesses must be 
summoned to appear at the trial. It is often necessary to obtain rec- 
ords and affidavits from distant cities, and frequently a good deal 
of local investigation is also needed. The time involved in the prep- 
aration of a case for trial may well be much greater than the time 
needed to try the case in court. 

If the defendant maintains his innocence, all this investigation is 
necessary in order that he may have a fair trial. If he is guilty, it pro- 
vides facts in regard to his background and the reasons for committing 
the crime which assist the court in making a proper disposition of the 
case. A guilty defendant rarely insists upon going to trial when con- 
fronted with the evidence of his guilt. The Committee will not de- 
fend a person who admits his guilt but insists on going to trial. If 
however, such a defendant is willing to plead guilty, it does its best to 
see that the defendant's story is fairly presented to the court. In per- 
suading those obviously guilty to throw themselves upon the mercy 
of the court, the Committee eliminates the burdensome expense and 
time wasted by unnecessary trials. The financial saving to the County 
in these cases is considerable. 

It is difficult, if not impossible, in a report of this length, to give 
many illustrative cases. Nearly all cases handled involve crimes of a 
serious nature. In every case tried, the defendant was desperately ia 
need of experienced advice and outside assistance to gather evidence 
for his defense. Two actual cases must suffice for such a report as 
this. A man charged with robbery and confined in the jail to await 
trial told the Committee that he was confident an investigation in New 
York City would develop facts that would establish his innocence. 
The investigation definitely established the defendant's innocence and 
he was acquitted. Another man charged with holding up a store was 
positively identified by the proprietor of the store but was found nct 
guilty when the Committee was able to produce evidence from Gov- 
ernment records showing that, on the date of the alleged hold-up, 
the defendant was in Chicago. Both of these men would probably 
have been convicted if they had been without counsel. 


During the year four hundred and fifty applications for assistance 
were made to the office of the Committee at Eight Beacon Street. 
Ninety-two of the applicants were in need of legal advice only and in 
these cases no statistics were taken. Thirty-eight applicants were re- 
fused because of their ability to retain private counsel, and sixty-six 
were refused for reasons confidential between applicant and Counsel. 











Counsel for the Committee represented defendants in forty-five 
trials. Thirty of these defendants were acquitted, twelve were found 
guilty and three were found guilty of a lesser offense than the one 
charged. The Committee feels that it has every reason to be proud 
of this record. The Grand Jury refused to indict in thirteen cases, 
and in six cases the charges were dismissed by the court or nol prossed 
by the District Attorney. One defendant died before trial and one 
defendant was committed as insane. Two cases were taken to the Su- 
preme Court and in both cases our counsel was successful. The balance 
of the cases, with the exception of 22 now pending, were disposed of 
by pleas of guilty, either to the full charge or to a lesser offense. 


During the year this office was called upon to represent practi- 
cally every service man who was in difficulties in the criminal court 
and who was without funds. Fortunately, these cases remain at a 
minimum although no reason can be pointed out for the small per- 
centage of service men charged with criminal offenses. Many of these 
men were found, after arrest, to have had poor service records and 
were usually wanted by the authorities for being “‘absent without leave’ 
or “absent over leave."’ Occasionally, however, it was discovered 
that the man’s service record was particularly good, and in one in- 
stance that his record for repeated hervism during combat was 
exceptional. In all cases the military authorities have been cooperative 
in furnishing us with the defendant's service record and in appearing 
in court when necessary. 


We wish to express our continued appreciation to public officials, 
judges, the police and the District Attorneys of Suffolk and Middlesex 
Counties for their helpful cooperation. During the year we were 
obliged to refuse practically all Middlesex cases due to the fact that 
we are still without an Assistant Counsel. For the financial assistance 
given by our contributors, by the Committee of the Permanent Char- 
ity Fund, and by the Greater Boston United War Fund, we acknowl- 
edge our indebtedness for continued existence. 


Voluntary Defenders Committee 
Wilbur G. Hollingsworth, 
General Counsel. 

The Committee does not charge fees, nor does it represent any- 
one who can pay a lawyer. 

The work of the Committee embraces every creed, color and 
nationality. Its clients are men and women, without funds, who are 
bewildered and quite powerless to help themselves. 

The Committee is a member of the Boston Council of Social 
Agencies and the Greater Boston Community Fund. 


LA RUE BROWN, President 
DANIEL J. LYNE, Treasurer 
SAMUEL VAUGHAN, Clerk 
HENRY M. CHANNING 

JACOB J. KAPLAN 

RAYNOR M. GARDINER 
WILBUR G. HOLLINGSWORTH, 


s General Counsel 
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Che Commonwealth of Massachusetts 


House oF REPRESENTATIVES, May 17, 1945. 


The committee on State Administration, to whom were 
referred the petition (accompanied by bill, Senate, No. 
162) of Maurice M. Goldman and William E. Nolen for 
legislation to authorize the Attorney-General to prose- 
cute persons who violate any law which forbids discrimi- 
nation against any person because of race, color or reli- 
gion, the petition (accompanied by bill, Senate, No. 163) 
of Maurice M. Goldman and William E. Nolen for legis- 
lation to prohibit discrimination in employment because 
of race, creed, color, religion, national origin or ancestry 
and to establish a board of fair employment practice 
within the Department of Labor and Industries, the peti- 
tion (accompanied by bill, Senate, No. 407) of Charles I. 
Taylor and Edward M. Rowe for legislation to prohibit 
and penalize discriminatory employment practices based 
upon race, color, creed, national origin or ancestry, and 
to create a state commission against discrimination and 
to prescribe its powers and duties, the report of the spe- 
cial commission (including members of the General Court) 
established (under Chapter 39 of the Resolves of 1943) 
to investigate the matter of discrimination against per- 
sons in employment because of their race, color, religion or 
nationality (House, No. 337), the petition (accompanied 
by bill, House, No. 436) of the Massachusetts State 
C. I. O. for the establishment of a commission to be 
known as the state commission against discrimination 
and defining its powers and duties, the petition (accom- 
panied by bill, House, No. 544) of William E. Spofford 
and another for the establishment of an appeal board 











2 HOUSE — No. 1934. [May 


for the enforcement of the law prohibiting discrimina- 
tion against persons in employment on account of their 
age, the petition (accompanied by bill, House, No. 609) 
of the New England Division of the American Jewish 
Congress and Peter J. Jordan, Louis Lobel and William 
E. Nolen for legislation to provide a fair employment 
practice law and for the establishment of a state com- 
mission against discrimination and relative to its powers 
and duties, and the petition (accompanied by bill, House, 
No. 1106) of Charles Kaplan for legislation to prohibit 
discrimination against certain persons in employment on 
account of race, creed, color or national origin, report 
the accompanying bill (House, No. 1934). 


For the committee, 
LOUIS LOBEL. 


Representative CARROLL of Boston dissenting. 
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Che Commonwealth of Massachusetts 





In the Year One Thousand Nine Hundred and Forty-Five. 





An ACT PROVIDING FOR A FAIR EMPLOYMENT PRACTICE 
LAW, AND ESTABLISHING A COMMISSION TO BE KNOWN 
AS THE STATE COMMISSION AGAINST DISCRIMINATION 
AND DEFINING ITS POWERS AND DUTIES. 


Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the 
same, as follows: 


1 Section 1. The opportunity or privilege to work 
2 without discrimination because of race, color, re- 
3 ligious creed, national origin, ancestry or advanced 
4 age is hereby declared to be a right and privilege of 
5 the inhabitants of the commonwealth. 


Section 2. Section seventeen of chapter six of 
the General Laws, as amended, is hereby further 
amended by inserting after the word “commission” 


won = 
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in the ninth and tenth lines, as appearing in section 
one of chapter three hundred and ninety-three of 
the acts of nineteen hundred and thirty-nine, the 
following: — , the Massachusetts commission against 
discrimination, — so as to read as follows: — Sec- 
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tion 17. The armory commission, the art commis- 
10 sion, the commission on administration and finance, 
11 the commissioner of state aid and pensions, the 
12 commissioners on uniform state laws, the public 
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bequest commission, the state ballot law commission, 
the board of trustees of the soldiers’ home in Massa- 
chusetts, the milk regulation board, the alcoholic 
beverages control commission, the state planning 
board, the trustees of the state library, the state 
racing commission, the Greylock reservation com- 
mission, the Massachusetts commission against dis- 
crimination and the Massachusetts aeronautics com- 
mission shall serve under the governor and council 
and shall be subject to such supervision as the 
governor and council deem necessary or proper. 


Section 3. Said chapter six is hereby further 
amended by inserting at the end, under the caption 
‘“Massachusetts Commission against Discrimina- 
tion’’, the following new section: — 

Section 53. There shall be a commission to be 
known as the Massachusetts commission against 
discrimination, hereinafter called the commission. 

The commission shall consist of five members, to 
be known as commissioners, who shall be appointed 
by the governor, by and with the advice and con- 
sent of the council, and one of whom shall be desig- 
nated as chairman by the governor. The term of 
office of each member of the commission shall be for 
five years; provided, however, that of the commis- 
sioners first appointed, one shall be appointed for a 
term of one year, one for a term of two years, one 
for a term of three years, one for a term of four years, 
and one for a term of five years. Any member 
chosen to fill a vacancy occurring otherwise than by 
expiration of term shall be appointed for the unex- 
pired term of the member whom he is to succeed. 
Three members of the commission shall constitute a 
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quorum for the purpose of conducting the business 
thereof. A vacancy in the commission shall not 
impair the right of the remaining members to exer- 
cise all the powers of the commission. 

The chairman of the commission shall receive a 
salary of seven thousand dollars per annum, and 
each of the other members shall receive a salary of 
six thousand five hundred dollars per annum, and 
each of the members shall also be entitled to expenses 
actually and necessarily incurred by him in the per- 
formance of his duties, and shall be eligible for re- 
appointment. Any member may be removed by 
the governor, with the consent of the council, for 


) inefficiency, neglect of duty, misconduct or malfea- 


sance in office, after being given a written statement 
of the charges and an opportunity to be heard 
thereon. 

All employees of the commission, except an execu- 
tive secretary, the heads of divisions, and attorneys, 
shall be subject to chapter thirty-one and the rules 
and regulations made thereunder. 


Section 4. The General Laws are hereby amended 
by inserting after chapter one hundred and fifty- 
one A the following new chapter: — 


CHAPTER 151B. 


UNLAWFUL DISCRIMINATION AGAINST Race, CoLor, 
RELIGIOUS CREED, NATIONAL ORIGIN OR AN- 
CESTRY. 


Section 1. As used in this chapter — 
(1) The term ‘‘person”’ includes one or more in- 
dividuals, partnerships, associations, corporations, 
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legal representatives, trustees, trustees in bankruptcy 
or receivers. 

(2) The term ‘‘employment agency” includes any 
person undertaking to procure employees or oppor- 
tunities to work. 

(3) The term ‘“‘labor organization” includes any 
organization which exists and is constituted for the 
purpose, in whole or in part, of collective bargaining 
or of dealing with employers concerning grievances, 
terms or conditions of employment, or of other mu- 
tual aid or protection in connection with employment. 

(4) The term “unlawful employment practice”’ in- 
cludes only those unlawful employment practices 
specified in section seven. 


] 


(5) The term ‘“‘employer”’ does not include a club 


» exclusively social, or a fraternal, charitable, educa- 


tional or religious association or corporation, if such 
club, association or corporation is not organized for 
private profit, nor does it include any employer with 
fewer than six persons in his employ. 

(6) The term “‘employee”’ and this section do not 
include any individual employed by his parents, 
spouse or child, or in the domestic service of any 


person. 
(7) The term ‘‘commission”, unless a different 
meaning clearly appears from the context, means 


the state commission against discrimination created 
by section fifty-three of chapter six. 

Section 2. The commission shall formulate poli- 
cies to effectuate the purposes of this chapter and 
may make recommendations to agencies and officers 
of the commonwealth or its local subdivisions of 
government in aid of such policies and purposes. 

Section 3. The commission shall have the follow- 
ing functions, powers and duties: 
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(1) To establish and maintain its principal office 
in the city of Boston, and such other offices within 
the commonwealth as it may deem necessary. 


(2) To meet and function at any place within the 
commonwealth. 
(3) To appoint such attorneys, clerks and other 


employees and agents as it may deem necessary, fix 
their compensation within the limitations provided 
by law, and prescribe their duties. 

(4) To obtain upon request and utilize the serv- 
ices of all executive departments and agencies. 

(5) To adopt, promulgate, amend and rescind 
suitable rules and regulations to carry out the pro- 
visions of this chapter, and the policies and practice 
of the commission in connection therewith. 

(6) To receive, investigate and pass upon com- 
plaints alleging discrimination in employment be- 
cause of race, color, religious creed, national origin, 
ancestry or advanced age. 

(7) To hold hearings, subpoena witnesses, com- 
pel their attendance, administer oaths, take the tes- 
timony of any person under oath, and in connection 
therewith, to require the production for examination 
of any books or papers relating to any matter under 
investigation or in question before the commission. 
The commission may make rules as to the issuance 
of subpoenas by individual commissioners. 

No person shall be excused from attending and 
testifying or from producing books, records, corre- 
spondence, documents or other evidence in obedience 
to the subpoena of the commission or of any indi- 
vidual commissioner, on the ground that the testi- 
mony or evidence required of him may tend to in- 
criminate him or subject him to a penalty or for- 
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feiture; but no person shall be prosecuted or sub- 
jected to any penalty or forfeiture for or on account 
of any transaction, matter or thing concerning which 
he is compelled, after having claimed his privilege 
against self-incrimination, to testify or produce evi- 
dence, except that such person so testifying shall 
not be exempt from prosecution and punishment for 
perjury committed in so testifying. The immunity 
herein provided shall extend only to natural persons 
so compelled to testify. 

(8) To create such advisory agencies and concilia- 
tion councils, local, regional or state-wide, as in its 
judgment will aid in effectuating the purposes of 
this chapter, and the commission may empower them 
to study the problems of discrimination in all or 
specific fields of human relationships or in specific 
instances of discrimination, because of race, color, 
religious creed, national origin or ancestry, in order 
to foster, through community effort or otherwise, 
good-will, co-operation and conciliation among the 
groups and elements of the population of the com- 
monwealth, and make recommendations to the com- 
mission for the development of policies and pro- 
cedures in general and in specific instances, and for 
programs of formal and informal education which 
the commission may recommend to the appropriate 
state agency. Such advisory agencies and concilia- 
tion councils shall be composed of representative 
citizens, serving without pay, but with reimburse- 
ment for actual and necessary traveling expenses; 
and the commission may make provision for tech- 
nical and clerical assistance to such agencies and 
councils and for the expenses of such assistance. 


(9) To issue such publications and such results of 
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investigations and research as in its judgment will 
tend to promote good-will and minimize or eliminate 
discrimination because of race, color, religious creed, 
national origin or ancestry. 

(10) To render each year to the governor and to 
the general court a full written report of all its activi- 
ties and of its recommendations. 

(11) To adopt an official seal. 

Section 4. It shall be an unlawful employment 
practice: 

(1) For an employer, because of the race, color, 
religious creed, national origin or ancestry of any 
individual, to refuse to hire or employ or to bar or 
to discharge from employment such individual or 
to discriminate against such individual in compen- 
sation or in terms, conditions or privileges of em- 
ployment. 

(2) For a labor organization, because of the race, 
color, religious creed, national origin or ancestry of 
any individual, to exclude or to expel from its mem- 
bership such individual, or for a labor organization 
to discriminate in any way against any member 
thereof or against any employer or any individual 
employed by an employer, because of his race, color, 
religious creed, national origin or ancestry. 

(3) For any employer or employment agency to 
print or circulate or cause to be printed or circulated 
any statement, advertisement or publication, or to 
use any form of application for employment or to 
make any inquiry in connection with prospective 
employment, which expresses, directly or indirectly, 
any limitation, specification or discrimination as to 
race, color, religious creed, national origin or an- 
cestry or any intent to make any such limitation, 
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specification or discrimination, unless based upon a 
bona fide occupational qualification. 

(4) For any employer, labor organization or em- 
ployment agency to discharge, expel or otherwise 
discriminate against any person because he has op- 
posed any practices forbidden under this chapter, or 
because he has filed a complaint, testified or assisted 
in any proceeding under section five. 

(5) For any person, whether an employer or an 
employee or not, to aid, abet, incite, compel or coerce 
the doing of any of the acts forbidden under this 
chapter or to attempt to do so. 

Section 5. Any person claiming to be aggrieved 
by an alleged unlawful employment practice may, 
by himself or his attorney, make, sign and file with 
the commission a verified complaint in writing which 
shall state the name and address of the person, em- 
ployer, labor organization or employment agency 
alleged to have committed the unlawful employment 
practice complained of and which shall set forth the 
particulars thereof and contain such other informa- 
tion as may be required by the commission. The 
attorney-general may, in like manner, make, sign 
and file such complaint. Any employer whose em- 
ployees, or some of them, refuse or threaten to refuse 
to cooperate with the provisions of this chapter, may 
file with the commission a verified complaint asking 
for assistance by conciliation or other remedial action. 

After the filing of any complaint, the chairman 
of the commission shall designate one of the com- 
missioners to make, with the assistance of the com- 
mission’s staff, prompt investigation in connection 
therewith; and if such commissioner shall deter- 
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mine after such investigation that probable cause 
exists for crediting the allegations of the complaint, 
he shall immediately endeavor to eliminate the un- 
lawful employment practice complained of by con- 
ference, conciliation and persuasion. The members 
of the commission and its staff shall not disclose 
what has occurred in the course of such endeavors. 
In case of failure so to eliminate such practice, or 
in advance thereof if in his judgment circumstances 
so warrant, he may cause to be issued and served 
in the name of the commission, a written notice, 
together with a copy of such complaint, as the same 
may have been amended, requiring the person, em- 
ployer, labor organization or employment agency 
named in such complaint, hereinafter referred to as 
the respondent, to answer the charges of such com- 
plaint at a hearing before three members of the com- 
mission, sitting as the commission, at a time and 
place to be specified in such notice. The place of 
any such hearing shall be the office of the commis- 
sion or such other place as may be designated by 
it. The case in support of the complaint shall be 
presented before the commission by one of its attor- 
neys or agents, and the commissioner who shall have 
previously made the investigation and caused the 
notice to be issued shall not participate in the hear- 
ing except as a’ witness, nor shall he participate in 
the deliberations of the commission in such case; 
and the aforesaid endeavors at conciliation shall not 
be received in evidence. The respondent may file a 
written verified answer to the complaint and appear 
at such hearing in person or otherwise, with or with- 
out counsel, and submit testimony. In the discre- 
tion of the commission, the complainant may be 
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allowed to intervene and present testimony in per- 
son or by counsel. The commission or the com- 
plainant shall have the power reasonably and fairly 
to amend any complaint, and the respondent shall 
have like power to amend his answer. The commis- 
sion shall not be bound by the strict rules of evi- 
dence prevailing in courts of law or equity. The 
testimony taken at the hearing shall be under oath 
and be transcribed at the request of any party. If, 
upon all the evidence at the hearing, the commission 
shall find that a respondent has engaged in any un- 
lawful employment practice as defined in this chap- 
ter, the commission shall state its findings of fact and 
shall issue and cause to be served on such respondent 
an order requiring such respondent to cease and de- 
sist from such unlawful employment practice and to 
take such affirmative action, including (but not lim- 
ited to) hiring, reinstatement or upgrading of em- 
ployees, with or without back pay, or restoration to 
membership in any respondent labor organization, as, 
in the judgment of the commission, will effectuate 
the purposes of this chapter, and including a require- 
ment for report of the manner of compliance. If, 
upon all the evidence, the commission shall find that 
a respondent has not engaged in any such unlawful 
employment practice, the commission shall state its 
findings of fact and shall issue and cause to be served 
on the complainant an order dismissing the said com- 
plaint as to such respondent. A copy of its order 
shall be delivered in all cases to the attorney-general 
and such other public officers as the commission 
deems proper. The commission shall establish rules 
of practice to govern, expedite and effectuate the fore- 
going procedure and its own actions thereunder. Any 





bo bo 
of 
—_ © © 


oq 
bo 


Go Q 


nS) | 


wo Ww Ww Ww WH bo 
>) 
oo 


or 
oS 


257 

258 
259 
260 
261 

262 
263 
264 
265 
266 
267 
268 
269 
270 
271 
272 
273 
274 
275 
276 
277 
278 
279 
280 


282 











1945.] HOUSE — No. 1934. 13 


complaint filed pursuant to this section must be so 
filed within ninety days after the alleged act of 
discrimination. 

Section 6. Any complainant, respondent or other 
person aggrieved by such order of the commission 
may obtain judicial review thereof, and the commis- 
sion may obtain an order of court for its enforce- 
ment, in a proceeding as provided in this section. 
Such proceeding shall be brought in the superior 
court within any county wherein the unlawful em- 
ployment practice which is the subject of the com- 
mission’s order occurs or wherein any person required 
in the order to cease and desist from an unlawful em- 
ployment practice or to take other affirmative action 
resides or transacts business. Such proceeding shall 
be initiated by the filing of a petition in such court, 
together with a written transcript of the record upon 
the hearing before the commission, and the issuance 
and service of an order of notice as in proceedings 
in equity. The court shall have power to grant 
such temporary relief or restraining order as it 
deems just and proper, and to make and enter upon 
the pleadings, testimony, and proceedings set forth 
in such transcript an order or decree enforcing, modi- 
fying, and enforcing as so modified, or setting aside 
in whole or in part the order of the commission, with 
full power to issue injunctions against any respond- 
ent and to punish for contempt thereof. No objec- 
tion that has not been urged before the commission 
shall be considered by the court, unless the failure 
or neglect to urge such objection shall be excused 
because of extraordinary circumstances. Any party 


281 may move the court to remit the case to the commis- 


sion in the interests of justice for the purpose of ad- 
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ducing additional specified and material evidence 
and seeking findings thereon, provided he shows 
reasonable grounds for the failure to adduce such 
evidence before the commission. The findings of 
the commission as to the facts shall be conclusive 
if supported by sufficient evidence on the record 
considered as a whole. All such proceedings shall 
be heard and determined by the court as expedi- 
tiously as possible and shall take precedence over 
all other matters before it, except matters of like 
nature. The jurisdiction of the superior court shall 
be exclusive and its final order or decree shall be 
subject to review by the supreme judicial court in 
the same manner and form and with the same effect 
as in appeals from a final order or decree in proceed- 
ings in equity. The commission’s copy of the testi- 
mony shall be available at all reasonable times to 
all parties for examination without cost and for the 
purposes of judicial review of the order of the com- 
mission. ‘The review shall be heard on the record 
without requirement of printing. The commission 
may appear in court by one of its attorneys. A 
proceeding under this section, when instituted by 
any complainant, respondent or other person ag- 
grieved, must be instituted within thirty days after 
the service of the order of the commission. 

Section 7. Any person, employer, labor organiza- 
tion or employment agency, who or which shall wil- 
fully resist, prevent, impede or interfere with the 
commission or any of its members or representatives 
in the performance of duty under this section, or 
wilfully makes a false complaint to the commission, 
or shall wilfully violate an order of the commission, 
shall be guilty of a misdemeanor and be punishable 
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by a fine of not more than two hundred dollars, but 
procedure for the review of the order shall not be 
deemed to be such wilful conduct. 

Section.8. The provisions of this chapter shall be 
construed liberally for the accomplishment of the 
purposes thereof, and any law inconsistent with any 
provision hereof shall not apply, but nothing con- 
tained in this chapter shall be deemed to repeal sec- 
tion ninety-eight of chapter two hundred and seventy- 
two, or any other law of this commonwealth relating 
to discrimination because of race, color, religious 
creed, national origin or ancestry; but, as to acts 
declared unlawful by section seven of this chapter, 
the procedure herein provided shall, while pending, 
be exclusive; and the final determination therein 
shall exclude any other action, civil or criminal, 
based on the same grievance of the individual con- 
cerned. If such individual institutes any action 
based on such grievance without resorting to the 
procedure provided in this section, he may not sub- 
sequently resort to the procedure herein. 

Section 9. If any clause, sentence, paragraph, or 
part of this chapter or the application thereof to any 
person or circumstances, shall, for any reason, be 
adjudged by a court of competent jurisdiction to be 
invalid, such judgment shall not affect, impair, or 
invalidate the remainder of this chapter. 








